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MINISTER OF JUSTICE AND Eighth Respondent
CONSTITUTIONAL DEVELOPMENT

PRESIDENT OF THE REPUBLIC OF SOUTH AFRICA Ninth Respondent

NOTICE OF MOTION

TAKE NOTICE that the intervening applicant, GWEDE SAMSON MANTASHE (“Mr

Mantashe”), intends bringing an application to this Court for the following relief:

1. That Mr Mantashe be granted leave to intervene as a party in the above matter,
under case number CCT 90/2026, in terms of Rule 8 of the Constitutional Court

Rules.

2. That Mr Mantashe be granted leave to file written submissions, and to present

oral argument at the hearing of the application.
3. That, in the alternative:

3.1. Mr Mantashe be admitted as an amicus curiae in terms of Rule 10 of the

Constitutional Court Rules;

3.2.  MrMantashe be granted leave to file written submissions, and to present

oral argument at the hearing of the application; and

3.3. tothe extent necessary, Mr Mantashe's non-compliance with Rule 10 of

the Constitutional Court Rules be condoned.

4. Directing that the costs of this application be costs in the main application, save
in the event of opposition, in which case any party opposing the relief sought
shall pay Mr Mantashe’s costs (jointly and severally, the one paying the others
to be absolved), such costs to include the costs of two counsel where so

employed, on Scale C.

5. Further and/or aiternative relief.



TAKE NOTICE FURTHER that the affidavit of GWEDE SAMSON MANTASHE,

together with the annexures thereto, will be used in support of this application.

TAKE NOTICE FURTHER that Mr Mantashe does not seek leave to deliver a further
substantive affidavit on the merits of the main application. The relief sought in the main
application turns on a pure question of law, namely the proper interpretation and
application of section 47(1) of the Superior Courts Act, which Mr Mantashe is presently
pursuing on appeal before the Supreme Court of Appeal under SCA Case No.
044/2026, and on which he intends to file written submissions and to present oral

argument in this Court.

TAKE NOTICE FURTHER that the intervening applicant has appointed the offices of
NORTONS INC at The Reserve, First Floor, 54 Melville Road, lilovo, Johannesburg
as the address at which he will accept notice and service of all process in these
proceedings. Service may be effected by email to anthony@nortonsinc.com;

anton@nortonsinc.com and nina@nortonsinc.com.

TAKE NOTICE FURTHER that, in light of the urgency upon which the main application
has been enrolled in terms of Rule 12 of the Constitutional Court Rules, if you intend
to oppose this application, you are required to (a) notify the intervening applicant’'s
attorneys in writing within five (5} court days of service of this application; and (b)
deliver your answering affidavit, if any, in accordance with directions to be issued by
the Chief Justice; and further that you are required to appoint in such notification an
address at which you will accept néi“ﬁcé and service of all documents in these

proceedings.

DATED AT JOHANNESBURG ON THIS THE/25" DAY OF MAY/2026.

NORTONS INC
Attorneys for the Applicant

The Reserve



First Floor

54 Melville Road

lllovo, Johannesburg

011 666 7560

Ref: Anthony Norton / Anton Roets / Nina Greyling
anthony@nortonsinc.com

anton@nortonsinc.com

nina@nortonsinc.com

TO: THE REGISTRAR OF THE

ABOVE HONOURABLE COURT
Constitutional Court

1 Hospital Street

Constitution Hill

Braamfontein

AND TO: BOQWANA BURNS INC.

Attorneys for the Second Applicant (Mr Mbeki)
1st Floor, 357 Rivonia Boulevard

Rivonia, Johannesburg

Per: Mr | Armoed / Mr L Dzedze

Email: irvine@bogwanaburns.com / lutho@bogwanaburns.com /
athiz@bogwanaburns.com

Tel: 011 234 0648 W

AND TO: KMNS INC.

Attorneys for the First Applicant (Mr Zuma)
43 Wierda Road West

Wierda Valley

Sandton, 2196

Per: Mr Kwinana / Ms Sibiya / Ms Mbana

Email: thabo@kmnsinc.co.za / busisiwe@kmnsinc.co.za /
zukiswa@kmnsinc.co.za



AND TO:

AND TO:

AND TO:

AND TO:

SEANEGO INCORPORATED

Attorneys for the First to Fifth Respondents
1st Floor, 76 Kyalami Boulevard

Kyalami Business Park, Midrand

Per: BP / M0O0093

Email: info@seanego.co.za / buntu@seanego.co.za /
theo@seanego.co.za / patrick@seanego.co.za /
litigation@seanego.co.za

Tel: 011 466 0442

WEBBER WENTZEL

Attorneys for the Sixth Respondent (Calata Group)
90 Rivonia Road

Sandton, Johannesburg

Per: A Thakor / Ref: 4017862

Email: lize-mari.doubell@webberwentzel.com /
asmita.thakor@webberwentzel.com / jos.venter@webberwentzel.com /
sipho.tlhaole@webberwentzel.com

OFFICE OF THE STATE ATTORNEY, PRETORIA

Attorneys for the Seventh Respondent (National Prosecuting Authority)
SALU Building

316 Thabo Sehume Street, Pretoria

Per: Mr Ronald Baloyi

Email: ronbaloyi@justice.gov.za

Tel: 012 309 1623

OFFICE OF THE STATE ATTORNEY, JOHANNESBURG
Attorneys for the Eighth Respondent (Minister of Justice and
Constitutional Development)

10th Floor, North State Building

95 Albertina Sisulu Street, Johannesburg

Per: Ms B Nkoana

Ref: 011/00482/2026/03/P21/kp

Email: bnkoana@justice.gov.za




Tel: 012 309 1562

AND TO:  OFFICE OF THE STATE ATTORNEY, PRETORIA
Attorneys for the Ninth Respondent (President of the Republic of South
Africa)
SALU Building
316 Thabo Sehume Street, Pretoria
Per: Mr Joseph Sebelemetsa

Email: rsebelemetsa@justice.gov.za / ramatics@amail.com
Tel: 012 309 1623

AND TO: MAJAVUINC

Attorneys for the Respondents in the Intervention Application
(Justice Raymond Mnyamezeli Zondo N.O. and The Judicial
Commission of Inquiry)

170 Columbine Avenue

Mondeor

Johannesburg

Email: Zola@majavuattorneys.co.za
tshepiso@majavuattorneys.co.za

Tel: (011) 941 1525
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|, the undersigned,

GWEDE SAMSON MANTASHE

do hereby make oath and state that:

INTRODUCTION

1. | am an aduit male citizen of the Republic of South Africa. | am the Minister of
Mineral and Petroleum Resources and the National Chairperson of the African

National Congress.

2. 1 am the appellant in the appeat pending before the Supreme Court of Appeal
under case number 044/2026 {"my SCA appeal”). | deposed to the founding,
supplementary founding and replying affidavits in the review proceedings out

of which my SCA appeal arises. | am familiar with the record in that matter.

3. The facts in this affidavit are within my personal knowledge unless the context
otherwise indicates. The legal submissions are made on the advice of my legal

representatives, which | accept.

4. | depose io this affidavit in support of my application under Rule 8 of this Court's
Rules for leave to intervene in the urgent application by Mr Jacob
Gedleyihlekisa Zuma and Mr Thabo Mvuyeiwa Mbeki for direct leave to appeal
("the main application”). In the afternative, | seek admission as amicus curiae

under Rule 10, with such condonation as may be required.

5. The main application turns on several questions, including:

5.1. whether section 47(1) of the Superior Courts Act 10'of 2013 is engaged

at all in a review where the challenged conduct is the exercise of public

I
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power by a commission of inquiry chaired by a judge, cited in their

representative capacity; and

5.2. if so, whether non-compliance with the consent requirement operates as

a jurisdictional bar rendering the proceedings a nuility.

&. Those are the same guestions on which my SCA appeal turns. The main
application raises the further related guestion of whether the review
proceedings instituted by Mr Zuma and Mr Mbeki concerning the dismissal of
their recusal applications against Justice Khampepe are properly to be
characterised as civil proceedings "against' a judge of a Superior Court within

the meaning of the section.

7 The principal judgment whose correctness is in issue in the main application
was given against me. li is the judgment of the Gauteng Division of the High
Court, Johannesburg, per Dippenaar J, in Mantashe v Justice Raymond
Mnyamezeli Zondo N.O. and the Judicial Commission of Inquiry, Gauteng
Division, Johannesburg, case number 7263/2022 (“the Dippenaar judgment’).
It is attached as “FA1”. The Court held that section 47(1) applied to my review
and that the absence of prior consent rendered the proceedings a nullity. My

review was dismissed without cansideration of the merits.

8. The majority of the Full Court in the main application followed the Dippenaar
judgment. It declined to follow the contrary judgment of the Gauteng Division of
the High Court, Pretoria, per Moshoana J, in Memela v Chairperson of the State
Capture Commission of Inquiry (34177122) [2025] ZAGPPHC 816 (14 August

2025} ("Memela’). The conflict this Court is asked to resoclve js, in substance,

..* K

| —
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the conflict between the judgment in Memela and the Dippenaar judgment given

against me.

9. ¥ this Court determines the section 47(1) question, that decision will bind the
Supreme Court of Appeal as a matter of stare decisis. The legal foundation of
my appeal will be settled in proceedings to which | am not a party. That is why
| ask to be joined as a party to these proceedings, so that this Court can

consider the submissions | wish to advance in determining the main application.

10.1 do not seek to expand the issues. | do not seek to traverse the merits of my
review. | do not seek to delay the disposai of the main application. | ask only to

be heard on a single question of law on which my own appeal turns.

THE RELIEF SOUGHT
11. The relief sought appears from the notice of motion. In summary:

11.1.1 seek leave under Rule 8 to intervene as a party in the main application.
My participation will be confined to written and oral submissions on the
proper construction of section 47(1) and the consequences in law of non-

compliance.

11.2.In the afternative, | seek admission as amicus curiae under Rule 10, with

condonation of any non-compliance.

11.3.] do not seek leave to file any further affidavit on factual matters. The

point on which | propose to be heard is a pure guestion of law.

12.1 undertake to ensure that my participation does not delay the disposal of the

main application, and to abide by such directions as the Chief Justice may

issue,
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13.1am advised, and respectfully submit, that | meet the test for intervention under
Rule 8. In the further alternative, the requirements for admission as amicus
curiae under Rule 10 are plainly satisfied. | develop those submissions in tum

below.

THE PENDING APPEAL BEFORE THE SUPREME COURT OF APPEAL

14. My interest in the main application is best understood against the procedural

history of my review. The fuill record of my SCA appeal is available if required.

15.0n 1 March 2022 the Judicial Commission of Inquiry into Allegations of State
Capture, Corruption and Fraud in the Public Sectar inciuding Organs of State
(“the Commission”) delivered Part il], Volume 4 of its report. The Commission
found that there was “a reasonable prospect that further investigation will
uncover a prima facie case against Mr Mantashe in respect of the offence of
corruption in terms of section 3 of [PRECCA]. 1t referred the matter for further

investigation.

16.0n 189 July 2022, | instituted review proceedings in the Gauteng Division of the
High Court, Johannesburg, to set aside that finding. 1 cited the then Chief
Justice, Justice Zondo, in his cofficial capacity as Chairperson of the
Cemmission, together with the Commission itself. 1 sought no relief against

Justice Zondo personally. [ made no allegation of personal misconduct against

him.

17. The respondents in the review, who are also the respondents in this intervention

application, opposed the review. They took a preliminary point: that the review

was a nullity because | had not obtained the prior consent of the Judge

President of the Supreme Court of Appeal under section 47(1).

Page 6 of 15 |'}
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18.1 disputed the preliminary point on two bases:

18.1.First, that section 47(1), properly construed, does not apply to a judicial
review of public power exercised by a commission of inquiry chaired by

a judge.

18.2 Second, in the alternative, that even if section 47(1) is engaged, non-
compliance doss not nullify the proceedings. The proper remedy is a

stay to permit consent {o be obtained.

19.0n 12 October 2025 Dippenaar J upheld the preliminary point and dismissed
my review. The Courl held that section 47(1) applied, that the absence of prior
consent rendered the proceedings a nullity and that the merits of the review

accordingly did not need to be adjudicated.

20.0n 31 October 2025, | applied for leave to appeal. On 28 November 2025
Dippenaar J granted me leave to appeal to the Supreme Court of Appeal. She
did so on the grounds that her judgment was in conflict with Memela, and that
the matter raised questions of public importance. The leave to appeal judgment

is attached as “FAZ".

21.Last week, on 20 May 2026, | delivered my heads of argument in my SCA
appeal. The respondents' heads are not yet due. 1 am advised that the appeal

will, in the ordinary course, be enrolled later in 2026 or early in 2027

22. Two features of my SCA appeal matter for present purposes.

22.1.First, the appeal turns on the proper construction of section 47(1). The
question is whether judicial review of public power exercised by a
commission of inquiry chaired by a judge is “civil proceedings

against’ a judge within the meaning of the section.

P RC
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22.2.8econd, the appeal raises the consequential question. Even if section
47(1) is engaged, does non-compliance render the proceedings a nullity,

or does it require only a stay pending the obtaining of consent?

23.Those are precisely the questions placed before this Court in the main
application, albeit in the context of a commission of inquiry chaired by a retired
judge that has issued procedural rulings (including the dismissal of recusal
applications), rather than a commission chaired by a judge which has delivered

findings and recommendations.

THE MAIN APPLICATION

241 de not traverse the contents of the founding papers in the main application. |

record only the salient features.

25.Mr Zuma and Mr Mbeki applied to the Gauteng Division of the High Court,
Johannesburg, to review and set aside certain rulings of the Khampepe
Commission, including the dismissal of their recusal applications. The
Commission and the relevant commissioners took the very same point in fimine

that had been taken against me: that the reviews were nullities by operation of

section 47(1).

26.0n 30 March 2026 the Full Court of the Gauteng Division, per Mudau ADJP
and Bagwa J, with Modiba J dissenting, upheld the point in f/imine and
dismissed the review. The majority expressly followed the Dippenaar judgment
given against me. It declined to follow Memela. Memela had held that section

47(1) does not apply to a review of public power exercised by a sitting judge

cited in their official capacity as the chairperson of a commission of inquiry.
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27 This Court is therefore asked to resolve a live conflict between Memefa on the
one hand, and the Dippenaar judgment and the Full Court majority in the main
application on the other. Each of those judgments turns on the proper

construction of section 47(1).

28.1f this Court holds the Dippenaar judgment to be correct, the question in my
SCA appeal will likely be answered against me. If it prefers Mamela, it will likely
be answered in my favour. Either way, the Supreme Court of Appeal will be

bound by this Court’s decision.

29. The issues in the main application and the issues in my SCA appeal align. Mr
Zuma and Mr Mbeki advance chailenges, in particular, concerning the
characterisation of a review of a decision made by a judge in their capacity as
the chairperson of a public body as proceedings “agains a judge, and the
conclusion that non-compliance with section 47(1} is jurisdictional in effect, My

submissions in the SCA appeal also concern those very issues.

30. The consequence is sighificant. If this Court determines those guestions, its
decision will bind the Supreme Court of Appeal. The legal foundation of my

appeat will likely be settled, one way or the other, before my appeal is heard.

THE INTEREST WHICH JUSTIFIES INTERVENTION UNDER RULE 8

31.1 am advised and submit that the test for leave to intervene is settled. An
applicant must show that they have a direct and substantial legal interest in the
subject-matter of the proceedings. That is an interest in the right which is the

subject-matter of the fitigation. The interest must be capable of being

prejudicially affected by the order of the Court.

£
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32.The applicant must show a right adversely affected or likely to be affected by
the order sought, supported by allegations which, if proved, would entitle them
to relief. Where the test is met, this Court has no discration to refuse

intervention. 1t must allow the applicant to be heard.

33.The question is whether the order sought in the main proceedings can be
sustained or carried into effect without prejudicing the proposed intervenor. If it
cannot, the intervenor has a direct and substantial legal interest and s entitled

to intervene.
34. My interest meets that test. It does so for four reasons.

34.1 First, the Dippenaar judgment is the judgment in my review. it dismissed
my review. It is the judgment whose correctness is the principal subject

of the main application.

34.2.Second, the majority of the Full Court chose to follow the Dippenaar
judgment in preference to Memela. The conflict this Court is asked to

resolve is, in a literal sense, one in which my matter is the subject-matter.

343 Third, the guestion this Court is asked o determine, the proper
construction of section 47({1) and the consequences of non-compliance,

is precisely the question pending before the Supreme Court of Appeal in

my SCA appeal.

34.4 Fourth, this Court’s determination will bind the Supreme Court of Appeali.

My pending appeal stands to be effectively decided in proceedings 1o

which | am, formally, a stranger.

35. The order sought in the main application cannot be carried into effect without

prejudicing me. If the appeal succeeds, the Dippenaar judgment given against
L
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me will likely stand overturned. If it fails, the legal foundation of my own appeal

will likely be nullified. Either way, my position is determined.

36. My position is, with respect, more proximate than that of the ordinary intervenor.
In many of the cases in which this Court has granted intervention, the
intervenor’s interest extended no further than the precedenttal consequences
of the outcome for a class of persons similarly situated. My interest is of a
different order. it is to prevent the question on which my own pending appeal

turns from being autheritatively determined in proceedings to which { am not a
party.
37. Two foundational principles reinforce my entitlement to be heard.

37.1.The audi alteram partem rule. It is a basic principle of our law that no
order should be made against a party without affording such party a pre-
decision hearing. A party whose pending appeal stands to be determined
in substance by the outcome of other proceedings is entitled to be heard

in those proceedings.

37.2.The right of access to court protected by section 34 of the Constitution.
To have one’s appeal effectively decided without being afforded an

opportunity to be heard is to be denied access {0 a fair hearing by a

court.

38.Mr Zuma and Mr Mbeki cannot advance my appeal in my stead. Their litigation
is their own. Thelr grounds of appeatl include points peculiar to the Khampepe
Commission and to their recusal applications, with which | have no concern.
They will properly make tactical and strategic choices in the framing of their

submissions, in their selection of authorities, and in their treatment of the
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alternative-remedy question. They may make choices | would not and there are
likely to be differences in their arguments about the scope of section 47(1)'s
application. This is because the decision they seek to review is the dismissal of
their recusal applications, rather than findings and recommendations made by
a judge-chaired commission. That is not a criticism. It is only fo say that my

interest canriot be left to others o represent.

39. Granting leave to intervene is, moreover, in the interests of justice. This Court
has consistently emphasised that intervention should be granted where doing
so will altow the intervenor’s interest to be vindicated in the proceedings rather
than through further litigation. The alternative here for me is unfair, contrary to

the interests of justice and inimical to the orderly administration of justice.

NO FURTHER AFFIDAVIT IS NECESSARY

40.1do not seek leave to file any further affidavit on factual matters. There are two

reasons.

40.1.First, the guestion on which | seek to be heard is a pure point of law. It
turns on the proper construction of section 47(1) and the consequences

in law of non-compliance. No further evidence is required.

40.2.8econd, the factual record in the main application is comprehensive. It
sets out the facts of the Khampepe Commission, the recusal
applications, the procedural history before the High Court, and the
relevant statutory and constitutional context. The procedural history of
my own matter. set out above, is a matter of public record. Nothing for

present purposes turns on the merits of my underlying review.

fig s 77
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41.If leave to intervene is granted, | will participate by filing written submissions on
the section 47(1) question, and through such oral argument as this Court may

permit. 1 will not introduce new evidence.

ALTERNATIVE RELIEF: ADMISSION AS AMICUS CURIAE

42 1f, contrary to my submissions, this Court were to hold that my interest does not
qualify as "direct and substantiaf’ for the purposes of Rule 8, | seek admission

as amicus curiae under Rule 10.

43.The criteria for admission are settled. A prospective amicus must have an
interest in the proceedings and must be likely to advance submissions that differ
from those of the existing parties and that will be of assistance to the Court. |

meet that test.

44 My interest in the proceedings is set out above. At the lowest, it is sufficient to
ground admission as amicus, even if this Court were to hold that it falls short of

that required for full intervention.

45, My submissions will be drawn from the heads of argument prepared for my SCA
appeal. They are the product of careful preparation by counsel briefed to argue
the same question in the Supreme Court of Appeal. They engage the textual,
contextual, purposive and constitutional aspects of section 47(1) with a degree
of detail and emphasis that differs from the submissions advanced thus far in
the main application. They are directed squarely at the central interpretive
question. My participation therefore offers material assistance to this Court,

additional to and not duplicative of what the existing parties have urged.

46. To the extent that any non-compliance with Rule 10 arises, | seek condonation.

This application is brought as promptiy as could reasonabﬁly be expected after |
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became aware, on Thursday 21 May 2026, of the set-down of the main
application. No prejudice can accrue to any party from condanation in these
circumstancas. The prejudice runs the other way: it is to me, if | am denied the

opportunity to be heard.
ABSENCE OF PREJUDICE TO THE EXISTING PARTIES

47.No party will be prejudiced by my participation in the main application.

47 1. My participation will be confined to the section 47(1) question, which is

already squarely before this Court.

47 2 No factual material is intreduced. My intervention will not require any

party to respond ta new evidence.

47.3.1 undertake to abide by any timetable or directions issued by the Chief
Justice. The expeditious disposal of the main application will not be

jeopardised.

47.4.1 do not seek to step into the shoes of the applicants in the main
application. | seek only to be heard on the discrete legal question that

threatens to bear on my own pending appeal.

COSTS

48. | propose that the costs of this application be costs in the main application. | do
not seek a costs order against any party that does not oppose the application.
I reserve the right, if my application is opposed, to seek a costs order against

any party whose opposition this Court considers to have been ill-founded.

CONCLUSION

[
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49 For the reasons set out above, | respectfully ask this Court to grant the relief in

the notice of motion. | ask to be admitted as an intervening party in the main

application, alternatively as amicus curige, on the terrrffjrqglected in the notice

/

of motion.

| CERTIFY that the deponent has acknowledged that he knows and understands the
contents of this affidavit, which was signed and swom to before me at

?REF‘IU REA on this the R 5" day of MAY 2026, the

regulations contained in Government Notice R1258 of 21 July 1972, as amended,

having been complied with.

-l

MMISSIONER OF OATHS
Fuil names:
S : KWENA C MAHLAKOANA
Designation / Capacity: COMMISSIONER OF OATHS
PRACTISING ATTORNEY R.S.A.
Address: 3rd Floor Steven House

Brooklyn Bridge Office Park
570 Fehrsen Street, BrooKlyn
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REPUBLIC OF SOUTH AFRICA

AN A

IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, JOHANNESBURG

CASE NUMBER: 007263/2022

- ATY I=. AT
LRSIV ITAGLED (LG

F INTEREST TO OTHER JUDGES: YES

| ajjg%{ud?

12 OCTOBER 2025 Judge Dippenaar
in the matter between:

GWEDE SAMSON MANTASHE APPLICANT
and

JUSTICE RAYMOND ZONDO N.O FIRST RESPONDENT

JUDICIAL COMMISSION OF INQUIRY SECOND RESPONDENT




Page 2

JUDGMENT

Delivered: This judgment was handed down electronically by circulation to the parties’
legal representatives by e-mail and by uploading to the electronic case file.
The date and time for hand-down is deemed to be the 12th of OCTORER
2028.

DIPPENAAR J:

[1]  This application seeks to review and set aside certain findings made by the
Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the
Public Sector including Organs of State, colloquially known as the Zondo Commission
{‘the Commission’), against the applicant. The report was released to the public on 1
March 2022,

[2]  The applicant is Mr Mantashe, currently the Minister for Minerals and Energy. He
is the former Secretary General of the ANC and its current Nafional Chairperson. The first
respondent is the former Chief Justice of the Republic of South Africa, Justice Zondo. The
second respondent, the Commission, is cited as 'the Judicial Commission of Enquiry’.

3] On 23 January 2018 former President Zuma appointed the Commission in terms
of s 84(2)(f) of the Constitution 108 of 1995 and appointed then Deputy Chief Justice
Zondo as its chairperson through Proclamation 3 of 2018. Former President Zuma
declared that the provisions of the Commissions Act 1947 would be applicable to the
Commission and made regulations with reference to the Commission on 8 February
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2018.' The regulations of the Commission are signed by Justice Zondo as ‘Deputy Chief
Justice of the Republic of South Africa and Chairpersan of the Commission’,

(4] In the founding affidavit Justice Zondo was cited in his capacity as the chairperson
of the Commission, nomine officio. No part of the founding affidavit was dedicated to the
interrelationship between the respondents. In the answering affidavit Justice Zondo
explained that he was a Judge of the Constitutional Court and Chief Justice of the
Republic of South Africa and was the chair and only member of the Commission. Justice
Zondo pointed out that neither respondent has any separate comporate existence and that
he was the personification of both.

[8]  Having considered the evidence before it related to Bosasa, the Commission
concluded that:

\..there is a reasonable prospect that further investigation will uncover a prima facie case
against Mr Mantashe in respect of the offence of corruption in terms of section 3 of PRECCA,
and the matter is referred for investigation accordingly’.

[6]  The present review is aimed at this conclusion. The applicant contended that the
finding affects his reputation and good name in that it suggests that he may have been
involved in acts of corruption in circumstances where the Commission itself found that
there was no evidence of corruption or fraud against him. The applicant’s case is that the
Commission's finding falls fo be reviewed and set aside because: (i) the Commission
exceeded the bounds of its terms of reference; (i) there was no avidence that he received
certain security upgrades to his properties with the intention to induce anyone to act
cormuptly or to induce him to act corruptly; and (jii) the Commission misunderstood or

! Schedule to Government Notice 41426 of § February 2018, in terms of s 1 of the Commission's Act. The
Rules governing the proceedings of the Commission were published in notice 396 0f 2018 in GG no
41772 of 13 July 2018.
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misapplied s 24 of the Prevention and Combatting of Comupt Activities Act 12 of 2004
(‘PRECCAY).

{71 The application was opposed on three grounds by the respondents:

[7.1] First; that the applicant did not comply with the peremptory requirements of s 47
of the Superior Courts Act 10 of 2013 {'the Act’), which required of him toc first obtain
the consent of the President of the Supreme Court of Appeal ('SCA’) before instituting
proceedings against the former Chief Justice in his capacity as Chairperson of the
Commission and as the person who constituted the Commission. It was submitted that
the application was not competent and fell to be dismissed on that basis.

[7.2] Second; that the Commission's conclusion was not reviewable as it was not
determinalive or final and did no more than conclude that there was reason for further
investigation.

[7.3] Third; that the review challenge must fail on its merits given its narrow scope and
the wide discretion of the Commission to investigate matters within the scope of its
terms of reference and to make findings and recommendations that it deems to mest
itfs purpose. The respondent submitted that those findings should not be lightly
interfered with unless the court was satisfied that the finding was not in accordance
with the Commission’s mandate or the finding was irrational or unreasonable having
regard to the facts before the Commission.

[8]  The first issue requiring determination is whether the applicant was required to
obtain leave from the President of the SCA o institute the appiication in terms of s 47 of
the Superior Courts Act 10 of 2013.
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[8]  There was no dispute between the parties ihat any reguired consent should be
from the President of the SCA. At the time the proceedings were instituted, Justice Zondo
was the Chief Justice of the Republic of South Africa. The dispute between them
concerned whether such consent was required. Although the applicant in his replying
affidavit stated: ‘However purely as a matter of caution, my legal representatives will direct
a fefter to the President of the SCA for the consent’, it was common cause that no such
letter was sent and that no consent was sought or obtained.

[10] The applicant’s case was that consent was not required, given that Justice Zondo
was acling in his capacity as Chairperson of the Commission and not as a judge and was
not performing judicial functions but was simply chairing the Commission. He contended
that even if consent was not obtained, it did not render the review incompetent and did
not mean that the findings of the commission were unassailable, simply because the
commissioner was a judge.

[11] The respondents contended the opposite and submitted that the application was
fatally flawed absent the required consent, which extended to any civil proceedings
intended to be instituted against a judge regardiess of whether the matter related to a
judge’s personal ar judicial capacities. It was further submitted that in acting as
Chairperson of the Commission, Justice Zondo was performing judicial service.

[12] Section 47 of the Act provides:

‘Issuing of summons or subpoena in civil proceedings against jucige

(1) Except for an application made in terms of the Domestic Violence Act 1898 (Act 116 of
1998),  no civil proceedings by way of summuons or nofice of mofion ma v be instituted against
any judge of a Superior Court, and no subpoena in respect of Givil proceedings may be served

2 Saction 47(1) was substituted by s 20 of the Domeslic Violence Act 116 of 1998 with effect from 14 April
2023 to introduce the exception.
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on any judge of a Superior Court, except with the consent of the head of that court or, in the
case of a head of court or the Chief Justice, with the consent of the Chief Justice or the
President of the Supreme Court of Appeal, as the case may be.

(2] Where the issuing of a summons or subpoena against a judge o appear in a civil action
has been consented fo, the date upon which such fudge must attend court must be determined
i consultation with the refevant head of court’

[13]  The main purpose of the pravision is to protect the independence of the judiciary
in a modern constitutional democracy based on a separation of powers and the Rule of
Law.3

[14] The ambit of s 47(1) has been addressed on various accasions in our Courts,
specifically in this Division. In Soffer v President of the Republic of South Africa and
Others,* Ngoepe JP firmly rejected the contention that s 25 of the now repeated Supreme
Court Act 59 of 59, {the precursor to s 47(1)) vitiated a complainant's right to access to
court under s 34 of the Constitution. Soller concermned a judge performing judicial court
functions. He further held:

[1711tis true that the section also applies in instances where the Judge is to be sued in respect
of personal matters, such as for a dept owing. Even in such a case, the section would not be
an obstacfe: the preliminary investigation would be done and if there is a prima facie case,
leave fo sue the judge would be granted: if wrongly refused, the decision would be appsaled
against. The consideration set out above justified the retention of the general mechanism as
contained in the section, namely that in all instances leave pe soughf first’

[18] In Engelbrecht v Khumalo S Mlambo JP held:

? Sections 34 and 165(1)-(4) of the Constitution 1996,

* Soler v President of the Republic of South Africa and Others 2005 {3) BA 567 (T) paras 14 to 16,

5 Engelbrecht v Khumalo 2016 (4) SA 564 {GP) para 2; Fresdom Under Law v Judge Molata {FUL) 2021
JDR 0077 {GP) para 33
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‘[2] The language of the section [s47( 1) is clear that no civil legal process can be issued
against a judge unless this has been permitied by the head of the court in which the judge
serves. Section 47(71) applies to civif proceedings by way of summons or nofice of mofion
intended to be instituled against a judge in the Jjudge’s personal and/or judicial capacities’...

[5}1 should further point out that s 47(1) is nof only concerned with legal proceedings targeting
what judges do in their judicial capacities. The provision has been interpreted expansively o
also cover aclions afising from their personal interactions, Also covered is Iigafion arsing
from incidents that occurred before their elevation to Judicial office. See N v Lokolo® in this
regard, where Ngoepe JP discussed the procedure o be followed when a request for consent
was lodged.

[7]1 stated earlier that s 47(1) plays a gatekeeping function and as such doss not provide a
complete bar against the instilution of legal proceedings against judges, hence the
requirement of consent. The approach of the courts is to determine whether good cause has
been shown in the application or request to institute the intended legal proceedings against
the judge concemed. The cases | have considered deaiing with good cause are clear that the
good-cause test is not all-embracing buf is case-specific. This entails a balanced and
common-sense appraisal of the individual facts and circumstances of the matter’

[18] The applicant’s contention that the Commission would be immunised from a review
if consent is required, thus lacks merit. Consent should not be conflated with good cause.
This application does not concem the latter issue. The applicant’s reliance on Masuku v
Special Investigating Unit 7 also does not in this context assist his cause. The issue is not
whether a review is competent, it is whether the applicant should have obtained prior
leave under s 47 of the Act.

5 W v Lukoto 2007 (3) SA 589 ({T)
T Masuku v Special Investigating Unit 2021 JOR 0720



Page 8

(171 in Freedom Under Law v Judge Motata (FULJ®, Miambo JP held:

[11] Section 25(1} of the Old Act and now section 47(1} are provisions in which is embedded
the doctrine of feave to sue in 50 far as Judges are concemed. This doctrine constitutes a
procedural mechanism ordaining, as Ngoepe JP found in Lukoto, that anyone desiring to cite
a Judge in Court proceedings must obtain the consent of the Judge President of the Court in
which the Judge sought to be cited was appointed. It is a mechanism designed for the
protection of Judges against non-meritorious fawsuits. it is thus a mechanism for sparing
Judges from the nuisance of having to deal with frivolous litigation instituted against them. ..

(18] in terms of section 47(1), leave {o sue must be obtained regardiess of whether the matter

relates to a Judge's judicial functions, activities or private affairs. The claimant howsver foses
his or her right to sue if the lawsuit is meritiess in that consent will not be granted. Support for
rmaintaining the insulation and thus protection of Judges from merifless lawsuils js advanced,
amongst others, by McCreath and Koen...

[16] ...section 47(1) dees not draw a distinclion between active and refired Judges.’

[23] We know that there are Judges who retire but who continue to feature in judicial functions
and activities. This is o finalise part heard maiters they are seized with but more importantly,
retired Judges are appointed to undertake new work aflocations either fn their divisions or in
others. Clearly therofore these Judges continue fo feature in judicial activities despite being
retired. Section s 2(c) of the Act stafes that the obyject of the Act is to make provisian for the
administration of the judicial functions of ali the courts'.. . Retired Judges who are called o
act from time fo fime or to finalise part heard matters foll within the ambit of the above-
mentioned administration._.this illusirates that despite being retired these Judges continue fo
play a role in the judiciary i.e., in rendering judicial functions.

* Freedom Under Law v Judge Motaiz 2021 JDR 0077 (GP) paras 31-32.

3
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{24] It is instructive further to nate that Section 1 of the Act [Judges Remuneration and
Conditions of Employment Act “Remuneration Act] further states that- ‘service means (a)
service as a judge of the Supreme court of Appeal or a High Court as contemplalted in the
Supreme Court Act 1959 (Act no 59 of 1959} in the same or a higher office held by the judge
concemed on discharge from active servics, or, with the approval of the judge concemed,

service in a lower office; (bl service as a chairperson or a member of @ commission_as

contemolzted in the Commissions Act (Act no 8 of 1947 {c)- service as a chairperson or a

member of a bady or institution established by or under any taw: or {d) any other service which
he Minister may request him or her to perform.’®  femphasis adlded]

{25] The import of this provision is to buttress the underling rationale that retirement cannot
be construed, as confended by FUL, o lead fo loss by retired judges of the protective
mechanisms of section 47(1). | hold the view that progery considered, the word ‘service' jn
this section must include Judges who are retired but who confinue to either perform Judicial
functions when calfed upon to do so by the Minister in line with (d) or have been appointed {o
petform other functions as provided in the section in other capacities. In other words, section
47 ought ot to fimit the scope of application of the leave to sue docirine fo only Judges who
remain in active service. Clearly the imrunity implicit in the section also extends to those
retired Judges who remain in service...’

[18] The notion that civil proceedings in the context of s 47(1) does not include review
proceedings, was firmly rejected in FUL. It was held: ‘Review proceedings are civil
proceedings and that is the only interpretation that applies’. The same rationale pertaining
to retired judges would also apply to judges in active service performing judicial functions
as envisaged in s 1(b) of the Remuneration Act.

[19] The applicant sought to distinguish Soller, Engelbrecht and FUL on a factual basis.
He contended that in Soffer, the judge was clearly exercising judicial functions and s 47
applied to protect the independence of the judiciary and the abuse of process of targeting

¥ Referring to The Judges Remuneration and Conditions of Employment Act, 2001.
i
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the judge personally. Here, it was submitted, the applicant was not suing the person of
Justice Zondo, who was not sitting as a judicial officer but as the chainman of the
commission. in similar vein, it was submitted that Engefbrechf was distinguishable, as
good cause was shown that there was a justiciable claim and the application was not
vexatious. it was argued that these are not civil proceedings against a judge but against
the commission of inquiry which he chaired. The argument misconceives the wide
interpretation of civil proceedings.

[20] 1am not persuaded that any of these cases are distinguishable. Although the facts
differ, the principles remain of application. Each case is of necessity fact specific.
Importantly, these authorities are binding on this Court.

[21]  The applicant further placed reliance on the dicturn in Erasmus and Others NNO v
SA Associated Newspapers Limited and Others'® in seeking to draw a distinction
between Justice Zondo in the capacity of performing a judicial function as a Judge of the
Constitutional Court and in the capacity of performing the function of the chairperson of
the Commission. He submitted that the iatter was wholly unconnected with the position
Justice Zondo otherwise occupied as a judge.

[22] in Erasmus it was held that there is no warrant in South African law for calling a
commission headed by a judge or magistrate as a judicial commission of inquiry. It was
further held that the mere fact that in certain cases where the State President appoints a
commission the powers contained in the Commissions Act are conferred on him does not
turn such a person into anything else but an ordinary ditizen who is charged with the
commission. The commissioner acts as such in his funclion and is wholly unconnected
with the position which he otherwise occupies.

10 Erasmus and Others NNC v SA Associated Newspapers Limited and Others 1979 (3) SA 447 W at
p4s6
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[23] In Erasmus, the present Issue under 8 47(1) did not arise. The case concemed an
application for an interdicl brought by commissioners (a judge and two advocates)
appointed by the State President in a commission to prevent the disclosure of certain
information by the media. An objection was inter alia raised to their locus standi and the
issue arose whether the commissiocners had established that the prohibition in a
regulation they relied on was enacted for their personal interest or in the public interest.
In this context, the court held that the commission could not be equated with a court of
law and any reference to matters being sub iudice was inappropriate. The Court further
held that the commissioners had no personal interest in the legal sense in the outcome

of their commission.

[24] | am not persuaded that Erasmus avails the applicant and it does not answer the
question regarding the ambit of s 47(1) of the Act. It is distinguishable, given its context.
The Commissions Act contains no definition of ‘commission’ and does not grant a
commission any status as a legal body. A commission of enquiry is not a legal person —
it is neither a company, a partnership or an unincorporated association. Persons
appointed to a commission of enquiry do not constitute a legal body. They are simply a
number of individuals who are expected to co-operate and to operate within the confines
of their commission, i.e. their authoritative charge to act in a prescribed manner, which is
usually set forth specifically in what is commonly referred to as the terms of reference. !
Even accepting that the function of a commissioner is different to the function of a judge
and a commission of inquiry cannot be equated to a court, that does assist the applicant.

[25] The definition of service in s 1 of the Judges Remuneration and Conditions of
Employment Act 47 of 2001 (the Remuneration Act) puts paid to the applicant's
contention that Justice Zondo was not performing a judicial function in chairing the

Commission.

1t S v Sparks NO and Others 1980 (3) SA 952 (T) 956F-G; Erasmus supra at 449H.

(C
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(28]  In Amalgamated Lawyers Association v Judicial Service Commission and Others??
DJP Sutherland held that a review application was unlawfully issued based on the effect
of the provisions of s 47(1) of the Act. It was submitted that if the review application was
fatally iregular, that application and aii that was ancillary thereto must be dismissed. The
defence was upheld and the review application dismissed.

[27]  DJP Sutheriand pointed out that there are several decisions of the courts which
have come to the conclusion that such procesdings were imegular.’® Reference was
made to FUL in concluding that compliance was necessary where a judge was an
ancillary respondent in 2 review application against the Judicial Service Commission.
Reliance was placed on the purpose of s 47, being to protect the judiciary from frivolous
or inappropriate litigation and thereby distracting judges from their public functions. It was
held that the proceedings are void ab initio and that there was no room for condonation. ™

[28] The issue has also arisen in other Divisions, where a similar approach has been
adopted. In Mthenjwa v Steyn and Another 'S, Tlaletsi JP pointed out that an objection
pertaining to non- compliance with s 47(1) is significant and is not a matter of form over
substance or simply a procedural issue as it has procedural and substantive elements.
There the argument was raised that it was not necessary {0 seek permission or consent
to institute proceedings against the judge because it would offend against s 34 of the
Constitution. It was pointed out that the issue was raised and rejected in Softer and the

H
argument was similarly rejectad.18

12 Amalgamated Lawyers Association v Judicial Service Commission and Others unreported judgment
High Court, Gauteng Division, Johannesburg case no 2022-036684 Sutherland DJP {orally delivered on
30 August 2023 and edited on 11 September 2025). Leave to appeal was dismissed. Amalgamated
Lawyers Association v Judicial Serviee Commission and Ofhers- (2022-036684) [2023] ZAGPIHC 131
{15 November 2023)

13 Ibid paras 25-26,

*4 |bid paras 26-27.

S Mthenjwa v Steyn and Another [2019] JOL 43597 (WGC) paras 5, 10-11.

% Para 14,
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{281 In Maluleke v National Director of Public Prosecutions and Others, 17 Hendriks AJ
pointed out that consent is not a mere formality and is not there for the mere asking. 1t
was held that lack of prior consent rendered the application fatally flawed. Reliance was
placed on an article by MCreath and Koen'® where the leamed authors point out that the
Jurisprudential crux of s 47(1) is embedded in the nature of the judicial office and its core
value of judicial impartiality as follows: 'In South Aftica the survival of the old order
doctrine of feave to sue into the era of constitutional supremacy compiises a new order
fiomage to the judge as the corporealization of the law and to the pivotal position occupied
hy the judicial office in our collective “effort at seif-domestication” "

[30] After judgment was reserved, the applicant sought leave to present supplementary
heads of argument conceming the applicability of s 47(1).'° Leave was granted and both
parties provided supplementary submissions.?? Those submissions centered around the
recent judgment of Moshoana J in the Gauteng Division, Pretoria, in Memela v
Chairperson of the State Capture Commission of Inguiry and Others.?! The applicant
strongly reiied on Memela, which it submitted supports its submissions. He submitted that
this Court was bound to follow it.

[31] The respondents on the other hand contended that Mermela ignored the binding
precedent of this Division and was wrongly decided. it was submitted that the Court in
Memela was bound by these prior decisions of this Court to hold that s 47(1) applies to

7 Maluleke v National Director of Public Prosecufions and Others {2866/20186) [2018} ZANWHC 32 (30
January 2018)

'8 Para 15 and the quotation provided therein. H McCreath and R Koen Defending the Absurd: The
iconoclast's guide to section 47(1) of the Superior Courts Act 10 of 2013 PER/PELJ 2014 (17)5atpp
1798-1800. This article also deals with Mireles v Waco and expiains the absolute judicial immunfty for
judicial acts in the USA.

'3 On 21 August 2025.

% On 21 August 2025, the applicant's Jegal representatives sought leave to defiver supplementary heads
of argument in light of the recent judgment in Meme/a, delivered on 15 August 2025. Supplementary
heads of argument were received from the respective parties on 28 August 2025 and 4 September 2025
respectively. That unaveidably caused a delay in the delivery of the judgment,

% Memela v Chairperson of ithe State Capture Commission of Inquity and Others (34177/22) [2025]

ZAGPPHC 216 {14 August 2025),
i slfg«"l
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former Chief Justice Zondo, notwithstanding that he was performing the functions of
chairperson of a commission of enquiry and not those of a judge in the ordinary courts of
the land.

[32] Memefa also concerned a review of findings of the Commission and the issue
whether s 47(1) of the Act is applicable. The facts in Memeia are similar to the present in
that no consent was sought or obtained under s 47(1) of the Act. The defence based on
$ 47(1) of the Act was raised in the context of an objection to the jurisdiction of the High
Court and it was contended that the required consent was a jurisdictional requirement.
The review application was ultimately dismissed on its merits.

[33] On the consent issue, the Court-helg:

[29] in summary, this Court conciudes that the chairperson of the SCC is not contemplated in
section 47(1), as such consent is not and was not required to institute the present application.
The jurisdiction of this Court is not jn any manner or shape ousted by the fack of consent from
the head of the Constitutional Court

{34] Insofar as Memela conciuded that the jurisdiction of the High Court is not ousted,
| am in respectful agreement. However, in the light of binding precedent in this Court, |
respectfully cannot agree with the conclusion that consent in terms of s 47(1) was not
required as the section is not applicable to Justice Zondo when he was cited in his
capacity as chairperson of the Commission of Inquiry rather than in his capacity as a
judge.

[35] The nub of the judgment in Memela concems the finding that the immunity
protection afforded by s 47(1) is limited to judges performing the functions of a judge and
that the chairing of a commission of enquiry is not a judicial function but a public or
statutory function. That does not accord with the authorities referred to in this judgment,
which give s 47(1) an expansive definition which includes affording protection to Judges
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in both their judicial and private capacities 2 With respect, the judgment fails to take these
considerations and precedent into account.

[36] 1 agree with the respondents’ submission that the Learned Judge was bound by
the previous decisions in this Division, unless he found them 1o be clearly wrong.?* He did
not. | am further not persuaded that the interpretation afforded to s 47(1) accords with the
grammatical text, context and purpose thereof. Moreover, the FUL judgment, although
considered in Memela, was not considered as a whole or in context. By way of example,
the contents of paragraphs 28, 34 and 35 do not provide support for the conclusion
reached. These paragraphs explain the motives for the consent requirements and have
nothing ta do with the functions being performed by the judge in respect of which his or
her conduct is being impugned. In FUL it was clarified that the reach of the s 47(1) covers
judges’ conduct in office and in private. With reference to Soffer,* it was pointed out that
the court held that for the purposes of s 25(1) of the Superior Courts Act, 1959, the
predecessor to s 47(1}, there was no substantive difference between a claim based on a
decision made by a judge in court and one based upon the extra-curial transactions of a
judge. The judge needs protection from both if they are without merit.

[37] Memela also disregards that by statutory definition in terms of s 1(b) of the
Remuneration Act, the functions of a judge include service as a chairperson of member
of a commission, thus the very function which Justice Zondo was performing as
chairperson of the Commission. '

[38] In Memela, the Learned Judge relied on authority in the United States of America,
being the judgment of the Court of Appeals and the minority judgment of Justice Stevens

2 Soller para 17, Engefbrechz‘ paras 2 and 5, FUL para 25.
% Ellison Khan The Rules of Precedent Appifed in South African Courts 1967 SALJ vol 84, p315-316.
 Sofler para 15.
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in the Supreme Court in Mirefes v Waco.2® | am not persuaded that it is appropriate to
apply those principles to the South African coniext, given that South Africa follows a
different legal regime than that of the USA. The latter provides far absolute immunity for
judicial acts, whereas in South Africa there is no absolute immunity. As held in the
authorities referred to in this judgment, the immunity is primarily procedural. The United
States authority is thus of limited, if any value, given that circumspection must applied in
relying on foreign precedents 26

[39] For these reasons, | am respectfully unable to agree with the reasoning and
conclusion in Memela. After anxious consideration, | must conclude that Memela is clearly
wrong and { respectfully decline to follow it.%7 | consider myself bound by the judgments
in Soller, Engelbrecht and FUL in accordance with the doctrine of precedent or, put
differently, the principle of sfare decisis®® Given that Memela did not hold that any of
these judgments are clearly wrong, | am not persuaded that it has any binding effect on
this Court.

[40] Insummary: The provisions of s 47 are peremptory.? The wording of s 47(1) draws
ne distinction between judicial and non-judicial functions. The exclusion pertaining to an
application in terms of the Domestic Violence Act® in s 47(1) was inserted by way of
amendment under s 20 of the Domestic Violence Act. That exclusion was confined by
Parliament to a very limited and precise set of circumstances, pertaining to domestic
violence. That militates against the applicant’s contention that s 47 pertains only tojudicial

25502 US9 (1591), discussed in an article by H McCreath and R Koen Defending the Absurd: The

iconoclast’s guide to section 47{1) of the Superior Courts Act 10 of 2013 PERIPELJ 2014 (17) 5 at pp

1799-1800, This article also deals with Mireles v Waco and explains the abselute judicial immunity for

judiciat acts in the USA.

& Sandarsen v AG, EC 1998 (2) SA 38 (CC) para 2600

# Camps Bay Ralepayers’ and Residents’ Association v Harrison 2011 (4) SA 42 (CC) para 28; Patmar

Explorations (Pty) Ltd and athers v Limpopo Development Tribunal and others 2018 {4) SA 107 (SCA} in
aras 7-8.

Eﬂ Camps Bay Ratepayers’ and Residents’ Association supra para 28,

# Mihenjwa v Steyn and Another [2018] JOL 43597 (WCC) para 12

0116 of 1098
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functions and not to judges’ conduct of their private affairs or the chairing of an enquiry.
If it did, there would have been no need for the exclusion. This further supports the
inference that a broad interpretation of s 47(1) is required.

[41]  There are also no other limiting words in s 47(1). Section 47(1) does not carry the
distinction contented for by the applicant. An interpretation that the section is fimited to a
judge acting in his or her judicial capacity as the applicant seeks to do, involves an
impermissible reading in of words limiting the protection of the section to judges acting in
their judicial capacity. There is no rational or reasonable basis to do 50.

[42] The authorities referred to support a wide interpretation. The protection afforded is
further not fimited to a judge performing judicial functions. It extends to his private affairs,
The expansive interpretation favoured by the authorities referred to must also take into
account the definition of service in s 1 of the Judges Remuneration and Conditions of
Employment Act 47 of 2001, as was done in FUL.' Interms of s 1{b) judicial functions in
any event also covers acting as chairman or member of g commission of enquiry as
contemplated in the Commissions Act, 1947,

[43] The applicant's arguments conflate the requirements of s 47(1) with the showing
of good cause and a justiciable case. The latter remains requirements and the procedural
protection is not a bar to the right of access te courts to ensure the adjudication of
justiciable disputes as pointed out by Mlambo JP both in Engelbrecht and FUL.

[44] One of the orders granted in President of the Republic of South Africa v Public
Protector and Others,32 which resuited in the appointment of the Commission was the
following :The President is directed to appoint a cormmission of inguiry within 30 days,
headed by a judge solely selected by the Chief Justice who shall provide one name to

! Paras 24-25,
¥ President of the Republic af South Africa v Public Protector and Ofhers 2018 (2) SA 100 (GP) order 3
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the President’ This fortifies a conclusion that Justice Zondo was appointed in his capacity
as 3 judge.

[45] The applicant further sought to rely on Chairperson of the Judicial Commission v
President of the Repubiic of South Africa 2020 where the Commission itself approached
the Court to seek condonation and extension of the time period within which it was
expected o finish its work. From the judgment it is apparent that no distinction was drawn
between the Cormmission and Justice Zondo. The applicant was the ‘Chairperson of the
Judicial Commission of Inquiry’. The judgment makes reference to the Deputy Chief
Justice as applicant.3 The judgment does not support the contention that the Commission
approached the court as a legal institution, as contended by the applicant.

[46] 1 conclude that Justice Zondo, acting as the Chairperson of the Commission, was
thus performing a judicial function. Even if a distinction were to be drawn in s 47(1)
between judicial and non-judicial functions, which the provision does not do and which
the autharities do not support, the chairing of a commission of enquiry falls squarely within
what are ordinarily and legally considered to be judicial functions. Consent under s 47(1)
of the Act was thus required.

[47] Proceedings cannot be saved absent consent prior to commencement of the
proceedings. Several decisions of the courts have come to the conclusion that such
proceedings are irregular, for example in Amalgamated Lawyers Association. There is no
room for condonation and therefore no room for latitude. The proceedings are void ab

initio 35

¥ Chairpsrson of the Judicral Commission v President of the Republic of South Africa 2020 JOR 0561
(GP).

¥ tbid para 1.

3 Amalgamated Lawyers Association supra para 25-27.
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[48] The applicant's contention that if consent to institute the review proceedings was
required, such failure does not vitiate the proceedings and a court should exercise its
discretion to stay the proceedings to allow for consent to be granted, thus lacks merit. its
reliance on the order in FUL is misplaced, given that there, consent was expressly sought.
Consent must be granted before the proceedings are instituted. it is clear that if consent
is not sought and granted before the institution of the proceedings, they are fatally
defective and stand to be dismissed on that ground alone.

[49] The applicant is not barred from a review, as he contended. The applicant must
simply follow the correct procedure. This review application is thus a legal nullity. It follows
that it must be dismissed. Given this conclusion, it is not necessary or appropriate to
consider the other issues raised as it is dispositive of this application.

[50] Costs follow the result. Given the complexities involved, the costs including the
costs of two counsel on Scale C is warranted.

{511  In the result, the following order is granted:

[1] The defence raised by the respondents to the review application, based on section
47 of the Superior Courts Act 10 of 2013, is upheld.

[2] The review application is dismissed:

[3] The applicarit is directed to pay the costs of the application, including the costs of
two counsel where sa employed on scale C.
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LEAVE TO APPEAL JUDGMENT

Dellvered: This judgment was handed down electronically by circulation to the parties’
legal representatives by e-mail and by uploading fo the electrogic case file
The date for hand-down is deemed to be the 28th of NOVEMBER 2625

DIPPENAAR J:

[11  The applicant seeks leave to appeal to the Supreme Court of Appeal alternatively
the Full Coust of this Division against the order and judgment granted by this court on 12
October 2025. In terms of the order, the applicant’s application was dismissed with costs
on the basis that the applicant had not sought consent to institute proceedings against
the first respondent which was required under s 47 of the Superior Courts Act 10 of 2013
(‘the Act’). The respondents oppose the application.

{2]  The applicant raises various grounds in support of his application, including that
this court erred in holding that: (i) s 47 of the Act is applicable, (i) s 47 requires the
applicant to seek consent where the proceedings concern a review of proceedings of a
commission of enquiry, established by the President and chaired by a judge, (jii)
condonation couid not be granted. He further avers that this court erred in not following
the decision in Memela v Chairperson of the State Capture Commission of Inquiry and
Others!, where it was held that consent under s 47 is not required. The respondent
opposes the application on each of the grounds advanced.

' Memela v Chairperson of the State Capfure Commission of Inquiry and Others (34177/22) [2025]
ZAGPPHC 816 (14 August 2025),
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[3]  The applicant primarily contends that there are compeiling reasons to grant leave
to appeal as envisaged in 8 17(1)(a)(ii) of the Act in light of the opposite finding granted
in the Gauteng Division, Pretoria in Memela, where it was heid that consent under s 47
was not required. That matter similarly concerned a review against findings of the
Commission.

o

[4  Inresponse to this submission, the respondents relied on Minister nf'—Manﬂ’m
Constitutional Development and Others v Southemn African Litigation Cent| e@pfhers,zigi;:
in submitting that leave to appeal should not be granted. The applicable prifcipissnat——

leave will normally be granted where a case raises a discrete issue of public importance
that would have an effect on future matters. However, the Supreme Court of Appeal
cautioned that the merits of the appeal remain important and are often the decisive factor.
The respondents submitted that Memela was wrongly decided and does not meet the
threshold of constituting a conflicting judgment.

[5]  The applicant further contends that there are reasonable prospecis of success on
appeal as envisaged by s 17(1)(a)(i) of the Superior Courts Act?® (“the Act”), because
another court may reasonably find that no consent under s 47 is required where the
chairperson of a judicial commission of enquiry is a judge. He further placed reliance on
the other grounds of appeal advanced.

e
[61 Leave to appeal may only be granted where a court is of the opinion that the appeal
would have a reasonable prospect of success, which prospects are not too remote.4 A
sound rational basis for the conclusion that there are prospects of success must be shown

2 Minister of Justice and Constitutional Development and Others v Southern African Litigation Centre &
Others 2016 (3} SA 317 (SCA) paras 23-24,

3 10 of 2013

4 Ramakatsa and Others v African National Congress and Another [2021] JOL 49993 (SCA) para [10]
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to exist> An applicant for leave to appeal faces a higher threshold® than under the
repealed Supreme Court Act.”

[7]1 | have considered the papers filed of record and the grounds set out in the
application for leave to appeal as well as the parties’ extensive arguments for and against
the granting of leave to appeal. 1 have further considered the submissions made in the

heads of argument of the respective parties and the authorities referred to.ﬁ

[8]  Inapplying the relevant principles to the grounds for leave to appeal S Messiaad™
against the facts, | am persuaded that the applicant has iflustrated the existence of
compelling reasons to grant leave to appeal as contemplated in s17{1)(a)(i) of the Act.
The existence of the confiicting judgment in Memela cannot be disregarded, specifically
as both judgments emanate from the Gauteng Division of the high court. It is further not
contentious that the matter raises issues of some public importance that will have an
effect on future matters. Regarding the prospects of success on appeal, a detailed
consideration of the merits is best left to a court of appeal. Suffice it to state that | am
persuaded that there are some reasonable prospects of success and thaf leave to appeal
would not be granted purely based on the existence of conflicting judgments on the issue.

[9] At the hearing the parties agreed that if leave was granted it should be to the
Supreme Court of Appeal. | agree with the parties that this is the appropriate forum in

ay iy

5 Smith v S{2011] ZASCA 1§; MEC for Health, Eastern Cape v Mkhitha [2016] ZASCA 176, para [17]; Four-
Whes! Drive Accessory Distributors CC v Raftan NO [2016] ZASCA 176 (25 November 2016) para [34]

6 § v Notshokovu Unreported SCA case no 157/15 dated 7 Sepfember 2016, para [2]; Acting National
Director of Public Prosecutions v Democratic Alliance (Saociety for the Protection of Our Constitution Amicus
Curize 2016 JDR 1211 (GP)

759 of 1959

8 The respondent delivered supplementary heads of argument in response to the applicant’s heads of
argument on 20 November 2025,
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order to obtain clarity on the issue. It follows that the application must succeed. The
normal order is that the costs of the application are costs in the appeal.

[1Q] | grant the following order:

[1] Leave to appeal is granted to the Supreme Court of Appeal.

T ey
[P sk Salr s ey
e

—_——

[2] The costs of the application for leave to appeal are to be costs in the a',’?'f:;al. ﬁf
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