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INTRODUCTION

1 On Monday, 9 March 2026, we delivered the seventh respondent’s heads of
argument under extreme time pressure.” We had not been made aware that
Acting Deputy Judge President Mudau issued a new directive on 5 March 2026
which amended the date for filing of further papers including heads of argument.

As a result, we omitted to address the following issues:

1.1 The correct approach to assessing recusal applications;

1.2 Why the application must succeed on prior association;

1.3 Additional grounds of review in paragraphs 133 to 155 of the

founding/answering affidavit;

1.4 Delay.

2 There is an additional issue raised by the Calata Group? in response to the tenth
respondent’s explanatory affidavit President Cyril Ramaphosa,?® that cannot go
unnoticed and not addressed. We seek this Honourable Court’s indulgence to

address these issues.

3 To place our arguments in their proper context, it is necessary to address the

proper approach to recusal applications.

" Having only received the first to fifth respondents’ answering affidavit on 6 March 2026.
2 Calata Further Affidavit CaseLines p016-48.
3 President Ramaphosa’s Explanatory Affidavit (‘Ramaphosa EA”) CaseLines p006-17.



THE PROPER APPROACH TO RECUSAL APPLICATIONS

The test for apprehension of bias is an objective one

4  The objective test is:*

“whether a reasonable, objective and informed person would on the correct
facts reasonably apprehend that the judge has not or will not bring an
impartial mind to bear on the adjudication of the case, that is a mind open

to persuasion by the evidence and the submissions of counsel.”

5 Several accepted and trite principles arise from this test. First, the person
apprehending bias must be a reasonable person, and the apprehension itself
must be reasonable.® Second, the reasonableness of the apprehension must be
assessed against the oath of office taken by judges to carry out justice without
fear, favour or prejudice. It must be assumed that judges can, because of their
training and experience,® disabuse their minds of any irrelevant personal beliefs
or predispositions.” There is thus a presumption of impartiality that is implicit in
the office of a judicial officer,® and the law will not lightly suppose the possibility
of bias in a judge. What is required of a Judge is judicial impartiality and not

complete neutrality. It is accepted that judges are human and that they bring their

4 President of the Republic of South Africa and Others v South African Rugby Football Union and Others
- Judgment on recusal application 1999 (4) SA 147 (CC) (“SARFU”) para 48.

5 South African Commercial Catering and Allied Workers Union and Others v Irvin & Johnson Ltd
(Seafoods Division Fish Processing) 2000 (3) SA 705 (CC) (“SACCAWU”) para 11.

8 Bernert v Absa Bank Ltd [2010] ZACC 28; 2011 (3) SA 92 (CC); 2011 (4) BCLR 329 (CC) (“ABSA
Bank”) para 32.

" SARFU para 48;

8 South African Human Rights Commission obo South African Jewish Board of Deputies v Masuku
and Another (CCT 14/19) [2022] ZACC 5; 2022 (4) SA 1 (CC) (“Masuku’) para 5.



life experiences to the bench. They are not expected to divorce themselves from
those experiences and to become judicial stereotypes. What judges are required
to be is impartial; that is, to approach the matter with a mind open to persuasion
by the evidence and the submissions of counsel.® Third, the presumption of
impartiality and the double-requirement of reasonableness underscore the
formidable nature of the burden resting upon the litigant who alleges bias or its
apprehension.'® Fourth, the presumption of impartiality can only be displaced
with ‘cogent evidence’ that demonstrates that something the Judge or Magistrate
has done gives rise to a reasonable apprehension of bias.!" Strong and honestly

held anxieties are not enough.'?

6 In her ruling, Justice Khampepe accepts that these (and other related principles)
apply to her as Chairperson of the Commission, even though she does not
perform a judicial function.'® This is in line with the prevailing jurisprudence on
the issue. In Corruption Watch,"* the full court reasoned that even though the
Commission’s findings are not binding, there was an obligation of a commission
of inquiry to comply with a standard of law on procedural fairness in the manner

in which its proceedings are conducted.’®

9 S v Shackell 2001 (2) SACR 185 (SCA) para 22.

1 ABSA Bank para 35.

" Stainbank v SA Apartheid Museum at Freedom Park [2011] ZACC 20; 2011 JDR 0706 (CC); 2011
(10) BCLR 1058 (CC) paras 35-6.

2 SACCAWU para 17.

3 Ruling CaseLines p077-991-5 paras 24 onwards, especially p077-995 paras 38-39.

4 Corruption Watch and Another v Arms Procurement Commission and Others (81368/2016) [2019]
ZAGPPHC 351; [2019] 4 All SA 53 (GP); 2019 (10) BCLR 1218 (GP); 2020 (2) SA 165 (GP).

S Corruption Watch paras 9-10 citing the Canadian case of Canada (Attorney General) v Canada
Commission of Inquiry on the Blood System in Canada [1997] 3 SCR 440.



A normative evaluation of the facts is required

7 A normative evaluation (by a court) is required where the existence of a

reasonable apprehension of bias in a recusal application is disputed.’®

8 In South African Commercial Catering and Allied Workers Union and Others v
Irvin & Johnson Ltd the Constitutional Court found that in adjudicating a recusal

application, the court:

“superimposes a_normative assessment _on _the litigant’s anxieties. It

attributes to the litigant’s apprehension a legal value and thereby decides

whether it is such that it should be countenanced in law.”'” (own emphasis).

9 In Dube and others v S,'® the Supreme Court of Appeal (“Dube”) again reiterated
that where a claimed disqualification is based on an apprehension of bias, the

court has to make a normative evaluation of the facts to determine whether a

reasonable person faced with the same facts would entertain the apprehension.

The enquiry:

“ .. involves a value judgment of the court applying prevailing morality and

common sense.”’® (own emphasis).

10 Having considered the Bangalore Principles of Judicial Conduct and the

approach in other jurisdictions, Dube and others also makes it clear that:

6 S v Basson (CCT 30/03) [2004] ZACC 13; 2005 (1) SA 171 (CC); 2004 (6) BCLR 620 (CC); 2004 (1)
SACR 285 (CC) (“Basson’)

7 SACCAWU para 16.

'8 Dube and others v S [2009] 3 All SA 223 (SCA) para 7.

9 Ibid.



“The rule is clear: generally speaking a judicial officer must not sit in a
case where he or she is aware of the existence of a factor which might
reasonably give rise to an apprehension of bias. The rationale for the

rule is that one cannot be a judge in one’s own cause. Any doubt must

be resolved in favour of recusal. It is imperative that judicial officers be

sensitive at all times. They must of their own accord consider if there is

anything that could influence them in executing their duties or that could

be perceived as bias on their part. It is not possible to define or list

factors that may give rise to apprehension of bias — the question of what

is_proper will_depend on the circumstances of each case.?® (own

emphasis).

11 Itis clear then, that the obligation lies on the judicial officer to disclose relevant
information, and not on the President to go probing. This contrary to what the

Calata Group says.

12  This enquiry may not always be clear cut. Whether a reasonable apprehension
of bias arises will depend entirely on the facts of the case.?’ The test must be
applied to the true facts on which the recusal application is based,?? and the onus

rests on the applicant.?3

20 Para 13.

2! Masuku para 75 citing Ex parte Goosen 2020 (1) SA 569 (GJ) (Goosen)para 14.
22 SARFU para 45; Masuku para 64.

23 S v Shackell para 21.



WHY THE APPLICATION MUST SUCCEED ON PRIOR ASSOCIATION

13 In paragraph 60 of our heads of argument, we argued that prior association with
an institution cannot, without more form the basis of a reasonable apprehension
of bias.?* In paragraphs 69 to 74, we made the point that knowledge or
involvement in the subject matter is not the only test when it comes to prior
association with an institution. Bias can also be apprehended when the subject

matter of the litigation in question arises from the prior association or activities.?®

We cited SARFU and Absa Bank in support of this proposition. We submit that
the central holding from SARFU and Absa Bank is that the decision maker must
be seen to be independent from the cause of the litigation (in this case of the

Commission inquiry/investigation).

14  Justice Khampepe cannot be so perceived — i.e. to be independent from the
cause of the Commission of inquiry or investigation. That cause, from which the
Commission of inquiry or investigation arises, is the NPA’s failure to prosecute
applicants for amnesty who were refused amnesty and were subject to
prosecution and the failure of the NPA to prosecute such persons. The cause of

the failure may either be internal to the NPA or the result of external interference.

15 Justice Khampepe was part of the Amnesty Committee and the decision to refuse
amnesty in respect of the ANC 37, who include Mr Mbeki, and the killers of
members of the families of victims that appear before the Commission as

interested parties. She was also part of the NPA in 1998 and 1999 when it was

24 Mbeki Heads of Argument (“Mbeki HOA”) CaseLines p054-22.
25 Mbeki HOA CaseLines p054-31-33.



required by the Amnesty Committee (of which she was part) to prosecute TRC
cases. She was in this time part of the NPA to lay the groundwork for the
prosecution of the TRC cases, part of which was the setting up of the HRIU unit
and the work it did. This early work may potentially account for some of the
reasons why thew NPA later failed to prosecute TRC cases or it may not. But
this is the subject of investigation before the Commission. This is the reason why
the head of the HRIU unit at the time has been required to provide relevant
information to the Commission as part of its investigations. Adv Ngcuka, the
former NDPP is before the Commission in part to account for that earlier period

in the NPA.

Justice Khampepe’s ruling

16  Justice Khampepe records in paragraph 20 of her ruling that:

“the historical facts of my prior institutional roles are largely common cause
and the resolution of these matters turns primarily on legal argument rather

than on contested evidence.”?8

17 The historical facts of Justice Khampepe’s prior institutional roles are that, she
(a) assessed and determined amnesty applications brought by apartheid era
offenders in the TRC Amnesty Committee?” (b) referred matters to the NPA for
prosecution;?® (c) in the early stages in the NPA (1998 and 1999) she formed

part of the NPA’'s Human Rights Investigating Unit (“HRIU”) which set the

26 CaseLines p077-990.
27 Rule 53 Record Caselines p077-147 para 16.
28 CaseLines p077-148 para 20.



groundwork to prosecute TRC cases and in this role advised the NDPP, Adv

Ngcuka on TRC cases.?®

18 The issue about Justice Khampepe’s role in the HRIU was directly raised before
the Commission,3® and Justice Khampepe was specifically invited to clarify her
role. The HRIU was responsible for reviewing non-amnesty cases and amnesty
refusals, addressing the backlog of TRC related prosecutions, and the transfer

of those cases.?'

19 In his answering affidavit before the Commission, Adv Semenya SC in paragraph
35 repeated the allegation regarding the HRIU, but did not deny any of it. He said

that:

“In his founding affidavit, the First Applicant alleges that the Chairperson
apparently played a role in the [HRIU] established by the then NDPP, Mr
Bulelani Ngcuka, to advise him on how to handle the cases referred to the
NPA by the TRC. This allegation is stated to be based on the letter dated

11 November 2025% from Webber Wentzel Attorneys.”33

20 It is noteworthy that this allegation was also not addressed or denied when the
Commission responded to the 11 November 2025 letter the following day, on 12

November 2025.34

2 CaselLines p077-149 paras 23-24.

30 CaseLines 007-149 paras 23 -25; p077-401 paras 36-37.
31 CaselLines p077-149 para 21.1.

32 CaseLines p009-124 at 009-125, paras 11 —12.

33 CaseLines p077-462-3 para 35.

34 Caselines p077-1521.

10



21 In her ruling Justice Khampepe again did not deny this allegation. Instead, her
focus was that: (i) the subject matter of the work of the Amnesty Committee; (ii)
the NPA was not the same as the Commission;3® and (iii) the applicants had not
demonstrated a “logical connection” between her prior roles and the work of the

Commission.36

22 A further aspect of her reasons pertained to the 2003 temporal boundary, which
she says meant that what she did in her prior roles between 1998 and 2001 would
not be the subject of the work of the Commission.3” She concluded that the
apprehension based on her prior roles “was not reasonable because of a lack of

facts established by the applicants in their founding affidavits”.38

23 Justice Khampepe’s failure to deny her membership to/or her role in the HRIU
must be contrasted with her treatment of the general conclusion that she had
“institutional responsibility for shaping TRC policy on TRC cases.”® In response
to this, Justice Khampepe in her ruling stated that she “is not aware of any
specific policy on TRC cases that [she] was involved in emerging from the human
rights investigating unit during 1998 and 1999”.40 She denies being aware of “any
specific policy” on TRC cases. This still did not answer the central point about
the role she played in the HRIU ad the advice to the NDPP regarding TRC cases.
She simply denied knowledge of a specific policy. This denial is inadequate to

raise a genuine dispute of fact. First, it is in a ruling. Second, it says nothing

35 CaselLines 077-999 paras 54-55.
36 CaseLines 077-999 paras 54-55.
37 CaseLines 077-1000 paras 56-58.
38 CaseLines 077-1000 para 58.

3 CaseLines p077-150 para 26.

40 Caselines 077-998-9 para 50.

11



24

about any role she played or did not play in laying the groundwork for the
prosecution of TRC cases. If her superior, Adv Ngcuka, was working to lay such
groundwork, it is highly improbable that his second in command was not doing

the same, supporting him. Hence the bare denials that have been given.

In these circumstances, we submit that Justice Khampepe’s role in the HRIU is

common cause.

The impact of this common cause fact on her bare denial before this Court

25

26

Justice Khampepe has now, for the first time in this Court, denied any

involvement in the HRIU .41

We submit that this latest bare denial (which does not raise a dispute of fact)*? is
because the shoe pinches. In her capacity within the HRIU, she has personal
knowledge of whether the NPA set sufficient mechanisms in place at that early
stage for it to prosecute TRC cases, or whether there were failures that laid the
groundwork for the continued non-prosecution. This is significant, as it takes her

directly within the realm of what SAFRU and ABSA Bank warns against.

Justice Khampepe’s application of the law on prior association

27

In paragraph 59 of her ruling, Justice Khampepe starts by repeating the trite

proposition that prior institutional roles without more are not indicative of

bias/reasonable apprehension of bias.*?

41 CaselLines p015-58 para 243 (erroneously referenced as para 343 in the main heads).
42 HOA Caselines p054-29 para 66.
43 CaseLines 077-1000.

12



28

29

30

31

Her distinct failure lay in her assumption that the applicants relied on bare
assertions on the one hand and mere association on the other.#* That all that Mr
Mbeki showed, or tried to show, was “mere association”, as was the case in Ex

Parte Goosen.*® And that he relied on bare assertions that establish no link.

Justice Khampepe’s premise was that Mr Mbeki only showed association, but
failed to show a link between her work at the TRC Amnesty Committee, her work

at the NPA and especially the HRIU, and the Commission’s work.4®

The premise misconceived the nature of the enquiry and led her to conclude that
there was no logical connection between her prior roles and the work of the
Commission.*’ It is this approach that we contend gives her ruling a subjective
take. Because viewed objectively, the pleadings before her — and the admitted
facts — do demonstrate the logical connection between the historical roles, and

the Commission’s work.48

It is not a requirement for purposes of showing such a logical connection, we
submit, that the subject matter (the question that needs to be answered) be the
same across the prior roles and in the Commission. We have addressed this in
our main heads of argument where we contend that the direct knowledge of the

subject matter is not the sole test,*® and referred to the SARFU and ABSA that

44 Caselines 077-999 para 52.

45 Ex Parte Goosen and Others 2020 (1) SA 569 (GJ) para 27-29. The Court relied on Ebner v Official
Trustee (2001) 205 CLR 337 (HCA) ([2000] HCAG63; 176 ALR 644; 75 ALJR 277) para 8. In that case,
the recusal of Judge Millar (AJ at the time) was sought simply because he was a practising attorney
and a sitting member of the Legal Practice Council, sitting as an ex officio representative of the
Attorney’s Fidelity Fund which was an amicus in the proceedings before him.

46 Caselines p077-151-2 paras 32-34.

47 CaseLines p077-999-1000 para 55; p077-380 from para 8; p077-316 from para 41.

48 CaselLines p077-394 paras 24-25.

49 CaselLines p054-31 from para 69.

13



32

33

34

35

hold this. Justice Khampepe does not refer to any of those cases on this issue in

her ruling.

She was therefore ignorant of the correct legal principles on logical connection
to prior roles or prior associations; or simply failed to apply the correct legal
principles/test. She fails the Scalabrini test set out in our main heads of

argument in paragraph 79.%°

By relying on the quoted authorities in paras 59 to 61 of her ruling,®' Justice
Khampepe also applied the incorrect legal test /standard to the issue of prior
associations. She failed the Lewis Stores test set out in our heads of argument

at paragraph 78.52

By ignoring and not applying the relevant legal principles she also ignored a
relevant and material consideration and failed the procedural rationality test

in DA v President (Simelane) set out in our heads of argument at paragraph 96.%3

She ought to have considered the applicable test that the Commission and the
subject matter of its inquiry arise from the NPA's failure to prosecute TRC cases.
Any perception of her independence from the cause of the Commission and the
subject matter of its inquiry is undermined as submitted above. This gives rise

to a reasonable apprehension of bias.

50 CaselLines p054-35.

51 CaseLines p077-1000-1.
52 CaseLines p054-34-5.

53 CaseLines p054-42.

14



36

This renders her dismissal of the first ground reviewable either under PAJA or

legality.

Justice Khampepe fails the test

37

38

39

On any test that is applied, be it direct knowledge, subject matter arising from the
prior association, or advice, Justice Khampepe fails. We have demonstrated this

in our main heads of argument, from paragraphs 69 to 90.54 (and above).

Her approach does not bear witness to the “normative evaluation of the facts”.
There is no indication, from her ruling, that her decision involved a value

judgment of her applying prevailing morality and common sense.>®

Moreover, she approached her recusal application in an unduly sensitive
manner.%® She was (and continues to be) unduly retentive/secretive with relevant
facts about her prior institutional role in the HRIU even before this Court. This is
contrary to the principle of openness and transparency espoused by the Courts
in recusal applications. If this Court is in doubt about this role, this must be

resolved in favour of recusal.’

54 Caselines p054-31-9.

% Dube, ipid para 7.

%6 Para 162 of our heads of argument.
5" Dube para 13.

15



ADDITIONAL SUBMISSIONS ON GROUNDS OF REVIEW

Prior adjudication of amnesty applications

40

41

42

In paragraphs 133 to 155 of the founding/answering affidavit, Mr Mbeki says that
various amnesty applications that Justice Khampepe presided over while in the
TRC Amnesty Committee that relate to the interested parties before the

Commission.%® These are the amnesty applications concerning:

40.1 Members of the Motasi familiy;5°

40.2 Members of the Pebco Three families;®°

40.3 The ANC 37.5

We address these in paragraphs 61.2 to 61.5 of our heads of argument.®?

In her ruling, Justice Khampepe dismissed the issue of her prior adjudication of
TRC Amnesty applications on two key bases: the first was that the applicants
relied on an incorrect assertion concerning the amnesty application relating to
the Cradock Four.?? She made this finding after Mr Mbeki conceded that the
allegation that she determined the amnesty application relating to the Cradock

Four was an error.

%8 CaseLines p009-58-60 from para 138.
%9 CaseLines p009-59 para 139.

60 CaseLines p009-59 para 140.

61 CaseLines p009-59 para 141.

62 CaseLines p0054-23-4.

63 CaseLines p007-998 para 47.

16



43

44

45

42.1 Mr Mbeki explained, however, that the complaint remained — the
concern was not for a single or specific amnesty application, but her

institutional role as TRC amnesty adjudicator as a whole. This role

included findings and recommendations that form part of the

historical context of the Commission’s work.%4

The second, was that the issue of granting or refusing amnesty was not an issue

before the Commission.6>

In the founding papers before the Commission, Mr Mbeki underscored that the
adjudication of TRC Amnesty applications were important of: (a) the overlap that
this role had with her role as NDPP in the NPA;%% (b) the interested parties before
the Commission whose amnesty applications (or relating to them/their family
members) she was involved in;%” and (c) because she made the findings, she
may be predisposed to justify or defend those findings.?® He contended that the
outcomes of the amnesty proceedings lay at the heart of the work of the

Commission.5°

We highlight these contentions for two reasons:

45.1 First, to show that the entire time before the Commission, the
applicants pointed out to Justice Khampepe that the issue of her

adjudicating amnesty applications (while not the same as what she

64 CaseLines p077-999 para 53.
85 CaseLines p077-999 para 53.
66 CaseLines p077-150 para 27.
67 CaseLines p007-148 para 20-1.
68 CaseLines p00-148 para 20.

89 CaseLines p004-148 para 19.

17



was called to answer in the Commission), was linked to the issues

(of alleged interference) before the Commission.

45.2 Secondly, without TRC’s findings that prosecutions should ensue,
there would be no Commission investigating alleged interference

with prosecutions and investigations by the NPA and SAPS.

Time pressure

46 In paragraph 5 and 7 of her ruling, Justice Khampepe lays emphasis on time
pressures, the extension of the term of the Commission, and uses these factors

as a lens to view the recusal application through. She says, in paragraph 7 that:

“the effect of the recusal applications, if they are successful, will be to bring
the work of the Commission to a halt, until a new Chairperson is appointed,
which would mean the Commission would not be able to complete its work

during the extended period.”

47 Later on in the ruling, she holds that she has a duty, as the Chair of the
Commission, to ensure that the work of the Commission is completed
expeditiously as the exigency permits and in accordance with the Commission’s

mandate.”® She notes that the recusal applications:

70 CaseLines 077-1021 para 137.

18



48

49

50

“‘have already had the effect of delaying justice and closure to the
complainants with the result that this Commission will in all likelihood not

complete its work in the remaining limited time.”’

She concludes that justice dictates that the Commission continue its work and
completes its mandate.”? She comes to these findings after holding that the
applicants delayed without proper explanation and unreasonably to bring the
recusal application timeously — and that they ought to be non-suited on this

ground alone.”

It should be clear from the papers before this Court and the Commission that the
time pressures described in these paragraphs of the ruling are described without
any reference to the common cause fact that the Commission did not start its
work until September 2025 and had not started public hearings when the recusal
application was brought, heard and determined. The Commission’s evidence

leaders had not even filed witness statements.

Our submission is that Justice Khampepe permitted the time pressure and
anticipated administrative disruptions to intrude into the enquiry for recusal.’
These considerations, while important for assessing whether it is in the interests
of justice to overlook delay, have no bearing on the test for an apprehended bias.

These are irrelevant considerations in the assessment, which vittate her ruling.

™ Caselines p077-1021 para 132.
2 CaselLines p077-1022 para 137; 140.
3 CaseLines p077-1021 para 134.
74 CaseLines p009-63-4 paras 156-160.

19



Nullity

51 The significance of her misdirection regarding the time pressures is underscored
when one considers the effects if she ought to have recused herself. Justice
Khampepe did not even consider that if she was obliged to recuse herself and
failed to do so, the Commission’s proceedings would a nullity henceforth.” This
is a fundamental issue to consider because it bears directly on the administration

of justice.

52 In SAP,’® the Supreme Court of Appeal explained the consequences as follows:

“The disqualification is so complete that continuing to preside after
recusal should have occurred renders the further proceedings a nullity.
Where the offending conduct sustains the inference that in fact the
presiding judge was not open-minded, impartial or fair during the trial,
this Court will intervene and grant appropriate relief. In such a case the
Court will declare the proceedings invalid without considering the

merits.”’"

53 In Basson,’® in the course of its judgment referring the review application back

to the High Court for determination, the SCA said:

75 CaselLines p009-56 para 129.

6 SAP SE v Systems Applications Consultants (Pty) Ltd t/a Securinfo and Another (376/2022) [2024]
ZASCA 26; [2024] 2 All SA 639 (SCA); 2024 (5) SA 514 (SCA) (20 March 2024).

" SAP para 12.

8 Basson v Hugo and Others (968/16) [2018] ZASCA 1; [2018] 1 All SA 621 (SCA); 2018 (3) SA 46
(SCA).

20



“[17] The court a quo’s finding that an appeal committee is empowered to
consider the merits of the recusal application presupposes that the impugned
decision is merely voidable, which is somehow rendered valid as a result of a
subsequent decision by the Committee on sanction, or by an appeal committee.

However, in Moch v Nedtravel (Pty) Ltd t/a American Express Travel

Service [1996] ZASCA 2; 1996 (3) SA 1 (A) at 8J-9B, this court rejected the

notion that a refusal by a judge (in this case an administrator) to recuse himself

from proceedings in respect of which he is reasonably suspected of bias,

renders that decision voidable; and held that the consequence of a failure to

recuse renders the proceedings a nullity. Hefer JA observed:

“The effect of a refusal to do so is clear. Unlike the seemingly

controversial status in English administrative law of the decisions of
biased officials (cf Craig Administrative Law 3 ed at 467-8; Wade
‘Unlawful Administrative Action: Void or Voidable’ (1968) 84 LQR 95),
firm and authoritative views have been expressed in South Africa
regarding the effect on judicial proceedings of a Judge’s refusal to
withdraw from the matter from which he should have recused himself.
Without spelling out its actual effect, Centlivies CJ observed in R v
Milne and Erleigh (6) (supra at 6in fin) that a biased Judge who
continues to try a matter after refusing an application for his recusal
thereby “commits ... an irregularity in the proceedings every minute he

remains on the bench during the trial of the accused.”’

[18] Hefer JA went on to say (at 9C) that the judgment in Council of Review,

South African Defence Force, & others v Ménnig & others 1992 (3) SA 482 (A)

is more explicit. If a presiding officer should have recused himself, proceedings

21


http://www.saflii.org/za/cases/ZASCA/1996/2.html
https://www.saflii.org/cgi-bin/LawCite?cit=%281968%29%2084%20LQR%2095
https://www.saflii.org/cgi-bin/LawCite?cit=1992%20%283%29%20SA%20482

conducted after dismissal of an application for recusal must be regarded as

never having taken place at all (Ménnig supra at 495A-D).’

54 The reason for this drastic consequence is because the Court (Commission, in
this case) lacks competence from the outset, because of actual or a reasonable
apprehension of bias on the part of its member(s).”® Stated differently, by virtue
of its composition, the Commission could not exercise jurisdiction over Mr Mbeki.
Justice Khampepe had no jurisdiction from the start. The issue is one of

elementary justice.

CONCLUSION

55 We persist in our submission that relief in the notice of motion should be granted.

NGWAKO MAENETJE SC
NYOKO MUVANGUA
PHUMZILE SOKHELA

Counsel for the applicant

Sandton Chambers
13 March 2026

® Basson v Hugo and Others para 18.
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