IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

cAse NUMBER: 16 1SS ’ If

In the matter between:

JOAO RODRIGUES Applicant

Rk f__,_"__““ :'-:_ ——

THE NATIONAL DIRECTOR.OF PUBLIC First Respondent

PROSECUTIONS OF SOUTH AFRICA

MINISTER OF JUSTICE AND Second Respondent

CORRECTIONAL SERVICES

THE MINISTER OF POLICE Third Respondent
NOTICE OF MOTION

TAKE NOTICE that the aforementioned Applicant intends to make

application to this Honourable Court for an order in the following terms:

1. A declarator order that the criminal proceedings instituted against

the Applicant constitutes an unfair trial against the Applicant as is



envisaged in section 35(3) of the Constitution of the Republic of
South Africa, Act 108 of 1996.

A declarator order that the criminal proceedings Insfituted against
the Applicant constitute an infringement of his fundamental rights to
a fair trial as is provided for in section 35(3) of the Constitution read
with section 342A of the Criminal Procedure Act, Act 51 of 1977.

That the Applicant is granted a permanent stay on the charge of
murder in the criminal proceedings against Applicant relating to. the
death of the late Ahem Essop Timol on or about the 27" of October

1971.

That the First and/or Second Respondents are prohibited from
proceeding with the criminal prosecution against the Applicant on a

charge of murder relating to the death of Ahem Essop Timol.

That the First and/or Second Respondents are ordered to withdraw
the criminal proceedings against the Applicant relating to the death

of Ahmed Essop Timol.



6.  That the Respondent(s) Is/are ordered to pay the costs of this
application only In the everit of them and/or anyone of them oppose’
this application and in such instance only against the Respondent(gs)

who oppose/opposes this application.
7. Further and/or alternative relief.

PLEASE TAKE NOTE that the affidavit of JOAO RODRIGUES, annexed
hereunto, together with annexures will be used in support of this

application.

AND FURTHER TAKE NOTICE that the Applicant appoints the offices of
BEN MINNAAR ATTORNEY, 190 Melt Marais Street, Wonderboom AH
X1, Wonderboom, as its attorneys of record in this matter and at which
address it will accept notice and service of all process in these

proceedings.

AND TAKE NOTICE FURTHER that if you intend opposing this application

you are required:



(@) To notify the Applicant’s attomey in writing, within 1 {one) month

of service of the application upon you.

(b) Within 15 (fifteen) days after you have given notice of your
intention to oppose the application, to file your answering

affidavit, if any.

(c) And further that you are required to appoint in such notification an
address referred to in rule 6(5)b) at which you will accept notice

and service of all documents in these proceedings.

If no such notice of intention to oppose be given, the application will be

made on F Q'i?'ﬁ\ J‘C\atci
TN

DATED at PRETORIA on this \d: day of OCTOBER 2018

(&M\

BEN M@;dm ATTORNEYS

ATTORNEYS(HOR THE APPLICANT



TO:

AND TO:

190 MELT MARAIS STREET
WONDERBOOM AH X1
‘WONDERBOOM
PRETORIA

REF: BM 01/10/18

THE REGISTRAR OF THE

HIGH COURT
PRETORIA

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

FIRST RESPONDENT

123 WESTLAKE AVENUE

‘HEARTLEY WEAVIND

SILVERTON
PRETORIA

(THE SHERIFF)

RECEIVED COPY HEREOF:
DATE:
TIME:




AND TO:

AND TO:

AND TO:

THE MINISTER OF JUSTICE AND CORRECTIONAL SERVICE

SECOND RESPONDENT

316 THABO SEHUME STREET

SALU BUILDING

PRETORIA

(THE SHERIFF)
RECEIVED COPY HEREOF;
DATE:
TIME:

THE MINISTER OF POLICE

THIRD RESPONDENT

7™ FLOOR, WACHTHUIS
231 PRETORIUS STREET

PRETORIA
(THE SHERIFF)
RECEIVED COPY HEREOF:
DATE:
TIME:

THE STATE ATTORNEY PRETORIA

SALU BUILDING

316 THABU SEHUME STREET

PRETORIA

(THE SHERIFF)
RECEIVED COPY HEREOF:
DATE:

TIME:




IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)

CASE NUMBER:
In the matter between:
JOAO RODRIGUES Applicant
and
THE NATIONAL DIRECTOR OF PUBLIC First Respondent
PROSECUTIONS OF SOUTH AFRICA
MINISTER OF JUSTICE AND Second Respondent
CORRECTIONAL SERVICES
THE MINISTER OF POLICE Third Respondent
FOUNDING AFFIDAVIT
|, the undersigned,
JOAO RODRIGUES

do hereby declare under oath as follows:



1.
1.1. 1am an adult pensioner presently residing at 835 Eleventh Avenue,
Wonderboom South, Pretoria, Gauteng. | have been residing at

the address for the past 54 years.

1.2. The facts contained in this affidavit fall within my personal
knowledge unless stated to the contrary, and are both true and

correct.

1.3. lam the Applicant in this application.

2,
First Respondent is the NATIONAL DIRECTOR OF PUBLIC
PROSECUTIONS, the Head of the Prosecuting Authority appointed by
the President of the Republic of South Africa in terms of section 179 of
the Constitution of the Republic of South Africa, Act 108 of 1996 (“the
Constitution") read with Chapters 2 and 3 of the National Prosecuting
Authority Act, Act 32 of 1998 with offices at 123 Westlake Avenue,

Heartley Weavind, Silverton, Pretoria; Gauteng.



3.
Second Respondent is THE MINISTER OF JUSTICE AND
CORRECTIONAL SERVICES, c/o the State Attorney, SALU Building, 255

Francls Baard Street, Cnr. Thabo Sehume Strest, Pretoria, Gauteng.

4,
Third Respondent is THE MINISTER OF POLICE, c/o the State Attorney,
SALU Building, 255 Francis Baard Street, Cnr. Thabo Sehume Street, Pretoria,

Gauteng.

5.
No rellef is sought against the Third Respondent and Third Respondent Is only
joined as a pai'ty insofar as Third Respondant may have an Interest in these

proceedings.

NATURE OF THIS APPLICATION:

6.
This is an application for an order prohibiting the First and/or Second

Respondents to proceed with the criminal prosecution against me relating



to the death of the late AHMED ESSOP TIMOL (“the deceased") on the
charge of murder as set out in the indictment annexed hereto as
Annexure -"JR1" in the High Court of South Africa, Gauteng Loca!

Division, Johannesburg.

7.

The application is based on the fact that the prosecution will infringe my

constitutional right of a fair trial as is provided for in section 35(3) read

with section 12- of the Constitution of the Republic of South Africa, Act
108 of 1896 (“the Constitution™). | submit that the envisaged prosecution
will infringe the foliowing fundamental rights provided for in section 35(3)

of the Constitution:

7.1. The right to have a fair trial that is procedurally fair and is not
instituted and/or prosecuted with an unlawful and/or improper
motive. This Wiil_ include the requirement of a falr procedure prior to

the institution of the prosecution.

7.2. Subsection 35(3)(d) - my right to have the trial {o- begin and be

concluded without unreasonable delay.

)&



7.3. Subsection 35(3)(a) - the right to be informed of the charge against

me with sufficient detall to answer to it.

7.4. Subsection 35(3)(i) - the right to adduce and challenge evidence

effectively.

7.5. Subsection 35(3) further provides for the right to remain silent and

not to incriminate myseif.

8.
Although this application is brought In terms of section 35(3) of the
Constitution | am advised that section 342A of the Criminal Procedure
Act, Act 51 of 1977 ("CPA") may also be relevant to the application and

reliance will be put on this section insofar as it may be relevant.

H



COMPLIANCE WITH RULE 16A OF UNIFORM COURT RULES:

9.
1 have been advised that any person raising a constitutional issue in an
application shall give notice thereof to the Registrar of the Court at the

time of the filing of the founding papers.

10.
| have instructed my attorney of record to comply with same. A copy of
this notice that is to be flled with the Registrar is annexed hereto as

Annexure "JR2".

EVALUATION OF CHARGES AGAINST ME:

11.
As is evident from the indictment (Annexure "JR1") the charges against

me are:

11.1. A charge of murder read with section 257 of the Criminal Procedure
Act, Act 51 of 1977 ("CPA") in that | allegedly, In common purpose

with Johannes Zacharia van Niekerk and Johannes Hendrik Gloy,

12



unlawfully and -intentionally killed the deceased on the 27" of

October 1971.

11.2. Defeating and/or obstructing the administration of justice, read with
section 256 of the CPA in that | allegedly during the period 26
October 2016 to 12 October 2017, unlawfully and intentionally
defeated and/or obstructed the cause of justice by furmishing false
information to the members of SAPS and/or the Court in the re-
opened inquest proceedings in 2017 relating to the death of the

deceased.

12.
When considering count 1 it appears that the First Respondent, apart
from formulating a count of murder against me, also intended to rely on
section 257 of the CPA.  Subsequently the State, howsver, gave an

indication that they do not rely on section 257 of the CPA.
13.

Subsequent to the indictment and in a reply to a request for further

particulars the First Respondent indicated that the reference to section

J ¥



257 of the CPA was a typographical error and that they do not rely on

section 257 of the CPA;

"The State does not intend to rely on section 257 of the Criminal
Procedure Act 51 of 1977. The insertion of the words "section 257"
Is a typographical error. The count of murder-on the indictment

should read as follows:

1.  Murder, read with section 51(1) of the Criminal Procedure

Act, 51 of 1977.

14.
| am advised that this approach by the State is correct and is probably
based on the fact that the State reallsed that this offence, created in
terms of section 257 of the CPA, even if committed, has prescribed in

terms of section 18 of the CPA.

15.
| am advised and respectfully submit that the above situation lies at the

heart of the Respondents conduct at this stage. The Honourable Judge



presiding the re-opened inquest proceedings emphatically found that |
was not. involved in the death of the deceased but that my-involvement
only related to the ex post facto creation of a false version to explain the
death. (This would probably have constituted an offence in terms of
section 257 of the CPA: Accessory after the fact and not the offence of

murder.)

16.
First Respondent was therefor faced with a situation that the offence that
I could have been charged with, (based on the findings of the Judge
presiding the re-opened inquest proceedings), had prescribed. This then
probably motivated the First Respondent’s decision to charge me on a
count of murder, against all avallable facts and evidence and the

mentioned findings, in order to evade the prescription issue.

17.

At the outset | wish to state the following:

I$~



171. 1 den_y that | at any stage assaulted and/or tortured the deceased
and/or that | was ever present when the deceased was allegedly

assaulted and/or tortured.

17.2. | deny that | at any stage interrogated the deceased and/or that |

ever participated in the interrogation of the deceased.

17.3. | emphatically deny that | caused the death of the deceased, either

as alleged or at all.

18.
In the above regard | wish to inform the Honourable Court that | never
participated in the interrogation of any detalnee whilst | was a member of
the Security Branch of the Security Police. Although | was regarded as a
member of the Security Police on ad administrative basis, | was at all
times only an administrative clerk involved with salary and financial
issues of members of the Security Branch. | was stationed at the Head
Quarters of the Securlty Branch In Pretoria and would only attend to
offices of the Security Branches relating to administrative issues like

salary andfor payment enquiries and/or issues. | had no knowledge

A
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whatsoever of investigations of the Security Branch Units or members

and never participated in the executlon of their operational duties and/or

functions. The Security Branch worked on a very strict need to know.

basis ‘and It would have been regarded as a very serious breach of
security should | have involved myself in any operationa! issues and/or
should anybody have allowed me to participate in operational matters.
This would include divulging any information relating to investigations
and/or operations or interrogations fo me. | challenge the First
Respondent to disclose to the Honourable Court any evidence that they
have to gainsay the above. They certainly have not disclosed any such
material as part of the Police docket and/or information made available to

me, nor was any such evidence presented in the inquest in 2017.

BACKGROUND FACTS:

19.
| will now provide the Honourable Court with a brief summary of the facts
that lead to the death of the deceased and the charges agalnst me. (All

these facts do not fall within my personal knowledge but | have obtained them
from the information made available to me by the First Respondent):

19



19.1.

19.2.

19.3.

18.4.

-12-

The deceased and one Salim Essop ("Essop™) were arrested. on
the 22™ of October 1971 at a roadblock in Coronationville, When
searching the vehicle that they were travelling in the Police found
pamphlets of the then banned SACP in the boot of the vehicle.
The deceased was apparently a member of the then banned SACP

at that stage.

The deceased was held at the offices of the Security Branch of the
South African Police at John Vorster Square where he was

interrogated and allegedly tortured.

On the 27" of October 1971 the deceased died as a result of
injuries suffered when he fell from the 10" fioor of the offices of the

Security Branch at John Vorster Square.

An inquest was held In 19872 following the death of the deceased.
At the end of that inquest the Presiding Magistrate concluded that
the deceased had committed suicide and no person was

responsible for his death.

I§



19.5.

19.6.

19.7.

-13-

The family of the deceased did not accept this finding and

subsequently approached, on a number of occasions, inter alia, the

First Respondent to reconsider the situation.

The First Respondent eventually, and after many years after being
requested to reconsider the issue, made recommendations to the
Second Respondent for the re-opening of the inquest of the

deceased in terms of section 17A of the Inquest Act.

It should be mentioned that the Truth and Reconciliation
Commission ("TRC") also investigated the death of the deceased. |
am not at this stage in possession of the TRC report on the death
of the deceased but can inform the Honourable Court that the First
Respondent made a statement of the investigating officer in this
case, Captain Benjamin Nel (deposed to on the 23" of Jure 2017)
available to me relating to this issue. In the statement he stated
that he, as part of his investigation into the Timol matter, studied

the TRC report on the death of the deceased.

7



19.8.

19.9.

-14 -

In the above regard I-ean further inform the Honourable Court that i
was indeed approached by an official of the TRC during 1996
informing me that he was investigating the death of the deceased

as part of his involvement with the TRC. He amranged a meeting

with me and indeed interviewed me at my offices at Sanpark,

Pretoria where | was employed at that stage. Although | have no
independent memory of the identity of this investigator it" now
appears that it was one Mr Piers Ashley Pigou. | informed Mr
Pigou that | was not able at that stage, without having had the
opportunity to jog my memory from my. statement and/or evidence
at the initial inquest during 1972 to assist him. He made it clear
that he did not believe that the finding of suicide made during the

first inquest was correct.

| can further inform the Honourable Court that an affidavit deposed
to by Pigou had been submitted to the Presiding Judge in the re-

opened inquest proceedings confiring the above.

19.10. A part of a transcript of proceedings before the TRC relating to

their investigation info the death of the deceased was indeed
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handed in as an exhibit to the Court during the re-opened inquest

proceedings.

19.11. It was only in 2017 (more than 20 years later) that | was informed
that the inquest into the death of the deceased had been re-

opened and that | will be recalled to testify in the proceedings.

19.12.1 agreed to do so and indeed testified during August 2017 before

the Honourable Mothle J.

19.13, The inquest proceedings were finalised on the 24™ of August 2017
and the Honourable Mothle J delivered his findings on the 12% of
October 2018. A copy of the judgment contalning the findings is

annexed hereto as Annexure "JR3".

19.14. Subsequent to the ruling referred to above the First Respondént
decided to charge me on infer alia a count of premeditated murder.
| was arrested on these charges on the 30" of July 2018 and

brought before the Regional Court in Johannesburg.



19.15.
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The case was transferred to this Honourabie Court and | appeared

in this Honourable Court for the first ime on the 18" of September

- 2018. A copy of the charge sheet that was served on me, together

19.16.

18.17.

with the summary of substantial facts, have already been annexed

hereto as Annexure "JR1",

The prosecution team on behalf of the First Respondent already
made available to my legal team the case docket and all
information relevant fo the envisaged trial. | can inform the
Honourable Court that the case docket and relevant information is
extremely voluminous and consist of inn excess of 10 thousand
pages. The evidential material made available obviously dates
back to material from 1971/1972. Basically the only material of
recent origin relates to medical evidence from pathologists, with
reference to the injuries and death of the deceased and expert
evidence relating to the probable trajectory of the body fafling from

the 10™ floor and/or roof of the buliding to the ground.

My legal team. filed a request for further particulars in terms of
section 87 of the CPA on the 1* of October 2018. A copy of the

G
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request for further particulars is annexed hereto as Annexure

“JR4".

19.18. The First Respondent replied to the request for further particulars
on the 5" of October 2018. A copy of this reply to the request for

further particulars is annexed hereto as Annexure "JR5".

19.19. My legal team advised me that the reply to my request for further
particulars did not comply with the requirements set out in the CPA
and the Law relating to further particulars. | was therefore advised
that a notice to compel the First Respondent to-provide further
and/or better particulars should be served on the First
Respondent. A copy of this application to compel the First
Respondent to provide better and/or further particulars was filed on
the First Respondent on the 12" of October 2018. A copy. of the
notice In terms of section 85 read with section 87 of the CPA s

annexed hereto as Annexure "JR6".

e~
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19.20. A formal pre-trial was held between the legal teams on the 12" of
October 2018. A copy of the minutes of such meeting is annexed

hereto as Annexure "JR7",

19.21. On the next appearance in Court on the 15 of October 2018 the
case was postponed to the 22™ of October 2018. My legal team
undertook fo finalise this application and have it issued by 19

October 2018.

20.
| am advised that the trial against me, if it proceeds, will be a very long
trial. | am advised that the duration of the trial was estimated by the
prosecution at a pre-trial conference between the legal teams to be at

least 6 months.



-19 -

UNFAIR AND/OR IMPROPER MOTIVE:

21.
| am advised that | am entitied to a fair trial that will include a trial that is
instituted and conducted in a procedurally fair manner and is not

instituted and/or prosecuted with an unfair, improper or unlawful motive.

22,
In the above regard | am advised that this fundamental right was part of
our law prior to the Constitutional era but is now entrenched in section

35(3) of the Bill of Rights in the Constitution.

23.
In this case the First Respondent recommended to the Second
Respondent, in terms of section 17A of the Inquest Act, fo request the
Judge President of this Division of the High Court to designate a Judge of

the Supreme Court of South Africa to re-open the inquest.
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24,
This recommendation followed various requests by family member(s) of
the deceased that the circumstances relating to his death should be

reconsidered by the First Respondent.

25.
| am advised that an inquest and/or the re-opening of an inquest is -on'ly
competent in terms of the Inquest Act under circumstances where. the
Institution of Criminal Proceedings Is not envisaged. | am advised that

section 5(1) of the Inquest Act is relevant in this regard.

26.
I am further advised that an inquest shouid not be ordered or conducted
where a criminal prosecution is already instituted and/or is to be instituted
in connection with the death of a person. in the event that it comes to the
knowiedge of the judiciai officer who presides the inquest proceedings
that criminal proceedings have been or are to be instituted relating to the

death of the relevant deceased, he or she SHALL stop such inquest

proceedings. [ refer the Honourable Court to section 21(2) of the Inquest

Act in this regard.

R
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27.
The objective facts in this case are that the High Court conducted a very
thorough and detailed inquest in the re-opened proceedings over a
lengthy period. It then concluded in its findings that | was not involved in
causing the death of the deceased. | will refer to the specific findings

hereinafter.

28,
The First Respondent thereafter decided to Institute a criminal
prosecution against me on a charge of premeditated murder, directly
contrary to the findings by the Presiding Judge in the re-opened

proceedings.

29,
| have no hesitation to submit to the Honourable Court that First
Respondent had no further material evidential material, that was not
presented to Court during the re-opened inquest proceedings, available
when deciding to charge me on the count of murder. All the evidential

material available was presented to the Court during the inquest

@ o
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proceedings and was available at the time that the decision to re-open

the inquest proceedings was taken.

30.
The above allegations were indeed confirmed by First Respondent in a
response to a request for further particulars in terms of section 87 of the
CPA referred to above. The request for further particulars has already
been annexed to this affidavit as Annexure "JR4". The reply to the
request for further particulars has also already been annexed hereto as
Annexure "JR5". | wish to refer the Honourable Court specifically to the

following:

30.1. In the reply to the question whether all evidential materlal and
documentation had been provided to the defence the response was

the following:

*The State has provided all documentation and exhibits in its

possession. Confirmation of same was received."”
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30.2. In the formal pre-trial between the parties on the 12" of October
2018 the prasecution team again confirmed that all statements,
documentation and evidential material had already been made

available to the defence.

31.

| am advised that it is a. fundamental principle of our criminal justice
system that a prosecution can only be Instituted on a specific charge
against an accused person if there is, as a starting point, a reasonable
prospect of a successful prosecution i.e. a reasonable prospect of a
conviction. The formal Prosecution Policy Directives issued by the
National Director of Public Prosecutions In terms of section 179(5)(b) of
the Constitution read with section 21 of the National Prosecuting Authority
Act, Act 32 of 1998 ("NPA Act") provides as follows in this regard:

"In deciding whethér or not to institute criminal proceedings against
an accused person, proseculors must assess whether there is
sufficient and admissible evidence to provide a reasonable
prospect of a successful prosecition. There must indeed be a

reasonable prospect of a conviclion, otherwise the prosecution
should not be commenced or continued."”




And

(My emphasis)

"The process by which charges are selected must be compatible
with the interests of justice.

Prosecutors must decide upon, and draw up charges based on,
available evidence, which evidence-

. Adequately reflects the nature, extent and seriousness of the
criminal conduct and which can reasonably be expected fo
result in a conviction;

. Provides the court with an appropriate basis for senfence;
and

. Enables the case fo be presented in a clear and simple way.

This means that prosecutors may not necessarily proceed with the
most serious charge possible.

Additional or alternative charges may be justified by the available
evidence and where such charges will significantly enhance the
likelihood of a conviction of an accused person or co-accused,

do
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However, the bringlng of unnecessary charges should. in principle, .

be avoided, because it may not only complicate or prolong trials. but
also amount fo an excessive and polentially unfair exercise of

power.
(My emphasis)

Prosecutors should therefore not formulate more charges than are
necessary just fo encourage an accused person fo plead guilly to
some of the charges. Similarly, a more serious charge should not
be proéeeded with as part of a strategy fo obtain & guilty plea on a
less serious one."”

32.
As mentioned | have been advised that the Prosecution Policy Directives
referred to above, has been formulated by the National Director of Public
Prosecutions in terms of section 21 of the NPA Act which provides as

follows:

21  Prosecution policy and Issuing of policy directives
(1)  The National Direcior shali, in accordance with section
179 (5)(a) and (b} and any other relevant section of the
Constitution-

Ao
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(a) with the concurrence of the Minister and after
consulting the directors, deiermine prosecution
policy; and

(b)  issue policy directives,

which must be observed in the prosecution process, and
shall exercise such powers arid perform such functions in
respect of the prosecution policy, as-determined in this Act or
any other law."

33.

Section 179(5)(a) of the Constitution provides as follows:

"179 Prosecuting authority
(1)
(@
&)

4
(5) The National Director of Public Prosecutions -

(a) must determine, with the concurrence of the

Cabinet member responsible for the

)4
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administration, of Justice, and after consulting the
Director of Public Prosecutions, prosecution
policy, which must be observed in the
prosecution process;

(b) must issue policy directives which must be
observed in the prosecution process;

(©

(@ .-

34,
| am advised that the Constitution further specifically provides that
National Legislation must ensure that the Prosecuting Authority exercises
its functions without fear, favour or prejudice. | refer the Honourable

Court to section 179(4) of the Constitution in this regard.

35.
When considering the findings of the Court in the re-opened inquest it is
of course necessary to have regard to the fact that the onus in inquest
proceedings Is lower than in criminal andfor civil cases. The legal

requirements for the admissibilityy of evidential material are also
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significantly lower. A finding will be based on the question whether there
is prima facie evidence implicating a person as being responsible for the
death of the deceased. The findings of the Court in the inquest Is therefor '
significant in that it entails that the Court found.that there was not even
prima facie evidence implicatin_g me in the murder (insofar as it is t;.) be

found that the deceased was indeed murdered).

36.
| am advised and respectfully submit that it is inherently unfair and
infringes my fundamental rights to a fair trial o charge me on a count of
murder after the lapse of more than 47 years and under circumstances
where a High Court, after a very detailed investigation and evaluation of
ali relevant evidence in this regard, found that | was not involved in or

even present at the time of the murder of the deceased.

37.
In the alternative | submit that Respondents’ request for the re-opening of
the inquest was inherently unfair and unlawful if they, at that stage, with
all the relevant facts available to them, already concluded that they would

prosecute me or were in a position fo take such decision if they properly
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applied their minds. In this regard | am advised that | did not have the
right to remain silent during the re-opened inquest proceedings as | would
have had at a trial. By using this process the Respondents effectively
destroyed my right to remain sllent as is provided for in section 35(3)h) of

the Constitution.

38.
| am advised that although the Prosecution on a count of murder does not
prescribe in terms of section 18 of the CPA, the proceedings on such

count should still be fair and instituted within a reasonabie time.

39.
In the above regard it will be submitted on my behalf that these
proceedings clearly infringe the basic fundamental right that | have in

terms of the Constitution.

40,
As mentioned the circumstances relating to the death of the deceased
was already officially investigated during 1996 by the TRC. There is

clearly no reason that the First Respondent could not and should not

b
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have proceeded with criminal proceedings against me should they have

held the view that a prima facie case existed against me.

41.
| am seriously prejudiced by the fact that these proceedings are now
instituted against me some 47 years later and can refer the Honourable

Court to inter alia the following:

41.1. It appears that a very significant and material dispute exists in
regard to the circumstances under which the deceased fell to his
death. Almost all persons that were involved in the interrogation of
the deceased have passed on. It seems to me that the decision by
the First Respondent to charge me is not based on the case that
they have against me but based on the fact that | am one of the few
persons involved with the Security Police at that stage that still is
alive. The persons who were involved in the interrogation of the
deceaséd are no longer alive and | will find it impossible to properly

defend myself.
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41.2. The above include the unavailability of all the medical experts who
participated in the post-mortem examination of the body of the
deceased. They all passed away. | am advised that the findings of
the post-mortem will be of crucial importance during any ftrial

relating to the death of the deceased.

41.3. The extremely long time delay also caused serious impairments on

the memories of all possible witnesses, including myseif.

41.4. Many of the crucial records pertaining to the incident and/or

relevant to the incident have been destroyed in the meantime.

41.5. As will be explained in more detail hereinafter the expected long

trial will also-have a serious negative impact on my fragile health.

42,
| base my allegation that the First Respondent has an unfair and/or
improper and unlawful motive for the prosecution against me on the
charges as formuiated in the indictment, more in particular the first count

of murder, on the following:

47
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42.1. The proceedings were presided by the Honourable Mothle J of this

Division.

42.2. As already set out hereinbefore the inquest into the death of the
deceased was formally re-opened by the High Court (Gauteng
Division, Pretoria) on the 26™ of June 2017 in terms of section 17A

of the Inquests Act, Act 58 of 1959 ("the Inquests Act").

42.3. The initial inquest was held in 1972 foliowing the death of the

deceased on the 27" of October 1971.

42.4. The purpose of the re-opening of the inquest was stated to be the
investigation of the circumstances leading to -the death of the
deceased in the light of further evidence that has been uncovered

after the initial inquest.
42.5. The deceased's nephew, one Mr Cajee, approached the First

Respondent during 2003 in order to reconsider the position. The

First Respondent made recommendations to the Second

-



42.6.

42.7.

42.8.

42.9.
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Respondent for the re-opening of the inquest in terms of section

17A of the Inquests Act.

It Is interesting to note that the re-opening of this inquest in a High
Court is the first of its kind by a High Court and presided by a
Judge of the High Court.’

The High Court commenced hearing evidence In the re-opened

inquest on the 26™ of June 2017.

The Court dealt in immense detail with all relevant aspects relating
to the death of the deceased and heard evidence over many days.
The evidence was eventually concluded on the 24™ of August

2017.

| can further mention that, apart from the representatives of the

First Respondent (senior and junior counsel), the family of the
deceased was also represented by senior and junior counsel and

fully participated in the proceedings.

Par 6 of the jJudgment In the High Court following the completion of the re-opened
Inquest which will be annexed hereinafter



“Ha

42.10.1 can inform the Honourable Court that | was also called upon to
testify during the proceedings and | was cross-examined by both
the representatives of the First Respondent as well as the

representatives acting on behalf of the family of the deceased.

42.11. Following the conclusion of evidence representatives of all parties
involved submitted detailed and lengthy written submissions to the

Presiding Judge.

42.12. After considering the vast body of evidential material put before the
Court a very detailed and lengthy judgment consisting of 129 typed

pages was delivered in the inquest on the 12" of October 2017.

42.13. The following material findings were made by the Court that are

relevant to this application:

*320.4 On 27 October 1972, Timol's inferrogation was
conducted by Gloy and Van Niekerk. At the time
Timol fell, he was under the care of at least Gloy
and Van Niekerk.”
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And

and

320.8

*320.12
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Three independent witnesses put the time of Timol's
fall as mid-morning on 27 October.1971. This is in
direct contrast to Rodrigues’ evidence that Timol fell
between 16H45 and 16H00. This Court accepls

that. Timol fell in the mid-morning apd that

Rodrigues. If ever he was in room 1026 later in the
afternoon, was brought there to legitimise the cover

U tive.”

There Is prima facie evidence implicating Gloy van
Van Niekerk as the police officers who were
interrogating Timol when he was pushed to fall to

his death. Rodriques, on his own version,
particlpated in the cover up to conceal the crime of
murder _as an accessary after the fact of that
murder, and went on o commit perjury by
presenting contradictory evidence before the 1972
and 2017 inquests. A recommendation Is made to
have him investigated and prosecuted for these

offences."

(My emphasis)

{4
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42.14. 1t is of significance that the above finding by the Court was
consistent with the submissions made on behalf of the First
Respondent in their written submissions to the Court after the
conclusion of the hearing. They made the following submission in

this regard:

"... Joao Roderiques perpetuated the cover up for instance
that Timol looked shocked when he heard that Quenton
Jacobson and two others were identified. There is no way
that this person could not have seen the injurles. He did not
want to play open cards with the court and his act or
omission prima facie amount to an offence on the part of
Joao Roderiques be it accessory after the fact or as co
conspirator but prima facie amounting to an offence. Thus
the Securily Police is responsible for his death. He was
me_ant to be held at the cells at John Vorster against the
‘regulations they chose fo hold him at the office to cover up
their assaulfs and torture. This must be referred fo the
National Prosecuting Authority.”

43,
it is therefor significant that the findings of the Court in the inquest was to

the effect:

0



43.2.

43.3.

43.4.
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. That the deceased was interrogated by Gloy and Van Niekerk as

the Police Officers in control of the deceased at the time when he

was pushed to fall to his death.

My only involvement was that | participated in the cover up to
conceal the crime of murder as an accessory after the fact of the

murder.

That the deceased fell in the mid-moming and that |, if | ever was in
the room from which the deceased fell, was only brought there in
the afternoon to legitimise the cover up of the narrative that the

deceased committed suicide.

The charge of murder in count 1 is therefore directly in contrast with

the findings of the Court in the judgment relating to the inquest.

bJ



UNDUE DELAY:

44,
| am advised that section 35(3)(d) of the Constitution entrenches an
accused person's right to a fair trial which includes the right to have the

trial begin and conclude without unreasonable delay.

45,
| am further advised that the further fundamental requirement for a fair
trial provided for in section 35(3)(i) of the Constitution is th.e right to
adduce and challenge evidence. | am advised that this presupposes that
a trial should be instituted and conciuded at a time that will enable an
accused person to properly and effectively adduce and challenge

evidence.

48.
The objective facts in this case are of course that | have only been

charged more than 47 years after the death of the deceased.
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A7.
| wish to inform the Honourable Court that | at all relevant times co-
operated with the First Respondent and/or the investigating team In this
matter. As mentioned above | resided at the same address for the past
54 years and tracing me could never have been any problem for the First
Respondent or the investigating team. | already referred the Honourable
Court to the fact that the TRC had no difficulty in approaching me in 1996

relating to this incident.

48,
Apart from denying any involvement in the causing of the death of the
deceased at all relevant stages | never did anything to evade justice
and/or caused a delay to the proceedings. | agreed to testify at the re-
opened inquest proceedings when requested to do so and also handed
myself over to the investigating team when | was informed that the First
Respondent - decided to arrest and charge me. | challenge the First
Respondent to provide the Honourable Court with any facts that gainsay
my averment that | did not delay the proceedings in any manner

whatsoever.

LRy
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49,
I-submit that it is clear from the facts relevant to this Issue that the First
and/or Second Respondents failed to act in a diligent manner in coming
to a decision to institute a prosecution against me. | refer to the following

facts:

49.1. As mentioned above the Truth and Reconcillation Commission
already formally investigated the death of the deceased during
1996. Mr Imtiaz Ahmed Cajee ("Cajee"), the nephew of the
deceased, testified during the re-opened inquest proceedings that
his grandmother testified before the TRC in April 1996. This
testimony, relating to the death of the deceased was widely

covered, not only focally b__dt also internationally, by the media.

49.2. Cajee further testified that he pursued the interrogators of the
deceased, Captains Gloy and Van Niekerk, in order to obtain

information relating to the death of the deceased.

hi
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49.3. Very important is that Cajee also testified that he approached the
National Director of Public Prosecutions in 2003 indicating that

there was sufficient evidehce pointing to a murder of the deceased:

"... Knowing very well that none of them applied for amnesty
or where ever subpoenaed at the Truth and Reconciliation
commission in 1996 and hence I sent formal correspondence
to the then National Director of Public Prosecutions, Mr
Bulilane Nuka, urging him to follow up on this matter and
most importantly reminding him that many of those security
branch officers were alive, M'Lord. [ indicated that there was
sufficient evidence pointing fo_the fact that my uncle was
murdered.”

(My emphasis)
49.4. Both Gloy and Van Niekerk were alive and well at that stage.

49.5. Cajee further testified that he received a response from the office of

the National Director of Public Prosecutions fo the effect that the

-



investigations produced negative results. He testified that he was

very disappointed:

"Yos, that is comrect. Mr Kadjee how did you feel after
receiving such a response? -— Mlord, | was very
disappointed as 1 though that the response of the National
Prosecution Authority was cavalier and very uncaring and it
deeply disturbed me because this was a perfect opportunity
as this securily branch officers were alive, that they could
shed more light as to what had transpired to my beloved

uncle."”

49.6. Cajee further, with reference to the NDPP of the time, Advocate
Vusi Pekoli and the Head of Priority Crimes Litigation Unit,
Advocate Ackermann SC, stated that cases of this nature were
deliberately suppressed. He further conveyed that the reason why
he and his family consistently sought to re-open the inquest into the
death of the deceased was that they had never believed that the
deceased committed suicide as was found in the first inquest.

They believed that the finding was a cover up and they were very

uF



49.7.

49.8.

49.9.

adamant that it was imperative that the findings should be rectified
to reflect that the deceased did not commit suicide but that he was

murdered in Police detention.

Cajee further testified that they launched a private investigation led
by one Mr Frank Dutton in January 2016. They then had a meeting
with the then NDPP, Advocate Shawn Abrahams, on the 19" of
January 2016 where they presented their. new evidence to
Advocate Abrahams. It was, however, only on the 26" of October
2016 that Advocate Abrahams announced that he supported their

application for the re-opening of the inquest.

As already mentioned, the inquest was concluded during August

2017 and the judgment was delivered on the 12" of October 2017.

The First Respondent apparently ohly decided approximately a
year later to institute a prosecution against me. | was informed in

this regard In July 2018.

AR



50.
| submit that there can be no doubt that the exceptional long delay has
serious effects on my fundamental rights to a fair trial as referred to
above. Apart from the fact that the trial will not begin andfor be
concluded without unreasonable delay, my right to adduce and challenge
evidence has been seriously jeopardised by the delay. Basically all
material witnesses have passed away and | will not be in a position to
consult with these witnesses and/or to adduce evidence. In particular |
can refer to the medical evidence relating to the question whether the
deceased was assaulted and tortured and whether he was able to move
at the time prior to his death and/or whether he was incapacitated as a
result of injuries already sustained prior to his fall from the tenth fioor of

the building.

RIGHT TO ADDUCE AND CHALLENGE EVIDENCE:

51.
i have to inform the Honourable Court that the extreme. delay in
commencing with the prosecution materially affected my right to adduce

evidence and/or to challenge evidence against me. This will serioi.xsly
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prejudice my right to a fair trial to the extent that | will have no fair trial

should the proceedings be proceeded with.

52.
| submit that it is necessary to evaluate the charge of murder against me
and the facts that the First Respondent indicated that they would rely on
to persuade the Trial Court that | acted with a common purpose with other
members of the South African Police services to commit the alleged

murder. | refer to the following:

52.1. In the formulation of the charge the First Respondent alleged that |,
together with Van Niekerk and Gloy separately and/or together in
the execution of the furtherance of a common purpose unlawfully

and intentionally killed the deceased.

52.2. In the summary of substantial facts the First Respondent alleged
that | togsther with Gloy and Van Niekerk tortured and assaulted
the deceased. It is further alleged that we thereafter either pushed

the deceased out of the window of room 1026 and/or threw the
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deceased down from and/or rolled the deceased from the roof.of

John Vorster Square Police Station on the 27" of October 1971.

53.
In the request for further particulars the following questions were inter alia

posed on my behalf:

53.1. First Respondent was requested to indicate whether | manifested
my participation in the alleged common purpose with the other
perpetrators by myself performing any act of association with the

conduct of the others.

53.2. Precisely what act(s), if any, did | allegedly perform in the

furtherance of the common purpose relied on.

53.3. What aci(s) the other alleged perpetrators allegedly performed in

the furtherance of the common purpose relied on.
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54,
The First Respondent refused to answer any of these questions and only
stated that their case is based on circumstantlal evidence and that the

issue of common purpose will be cleared by evidence.

55.
With reference to the allegations that | tortured and assaulted the
deceased and thereafter pushed him from the window of room 1026
and/or from the roof of the John Vorster Square Police Station the

following questions were inter alia posed on my behalf:
55.1. What acf(s) of assault and/or torture did | allegedly commit?

55.2. When did | allegedly participated in these act(s) of torture and/of

assault?

55.3. What injuries fo the deceased in these act(s) of torture and/or

assault did | allegedly cause?
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55.4. When exactly was 1 allegedly present when these aci(s) of torture

and/or assault was/were committed?

55.5. What precisely was my p_articipation allegedly in these aci(s) that

were committed?

58.
The First Respondent also refused to answer these questions and only

responded:

"As fo how the assault on the deceased occurred, is a malter of
evidence and will be addressed by oral evidence. including medical

and other expert evidence."

57.
The practical result therefore that | am confronted with the situation where
|, as an approximately 80 year old person, hampered by a seriously
fading memory, has to answer and defend myself against allegations of
participating 47 years ago in assaults and torture of the deceased over a

period of six days where the First Respondent refused to supply me with

) 0



any of the following information (either in the charge sheet or in further

particulars):

57.1. When | allegedly participated in these uniawful conduct.

57.2. What my alleged role was relating to these unlawful activities?

57.3. What acf(s) of assault and/or torture did | allegedly commit on the

deceased?

58.
In the above regard | have to again emphasise the fact that in the
evidential material provided by the First Respondent there is no
suggestion of any allegations to the effect that | at any stage participated

In the assault or torture of the deceased.

59,
| deny that | was present at John Vorster Square where the deceased
was held over these days on any of these days apart from the date when

the deceased in fact passed away. At this stage it will, however, be
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impossible for me, without any records available, to reconstruct my
movements and/or to provide the Trial Court with information relating to

my movements in order to corroborate my denial that | was at any stage

present at John Vorster- Square when these acts were allegedly

committed.

PREJUDICE AND CAUSES FOR PREJUDICE:

60.
| submit that it is clear that on a conspectus of all the facts that the First
Respondent is responsible for the infringement of my fundamental rights

in this case. | refer to the following:

60.1. The First Raspondent is clearly responsible for the undue and

excessive delay to begin with the prosecution.

60.2. The First Respondent is by implication responsible for the
consequenfial loss of svidentiary material as a result of the undue

delay.
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60.3.

60.4.
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The First Respondent is therefore primarily responsible for the
irreparable ftrial prejudice that | will suffer if the prosecution

proceeds.

It is also clear that the undue delay was caused by the dereliction
of duty by members of the First Respondent. As mentioned above
the TRC already in 1996 investigated the matter and. the
deceased's mother testified to the effect that the deceased did not
commit suicide as was alleged. The nephew of the deceased
further approached the National Director of Public Prosecutions
personally in 2003 (more than 15 years ago) and indicated to the
First Respondent that he had evidence available to the effect that

the deceased was indeed murdered.

61.

In the above regard | submit that | am now, together with the family of the

deceased, a victim of the First Respondent's cuipable conduct.

Y
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62.
In the above regard it is also clear that the delay was not caused by the
resource limitations and/or so-called systemic delay. At the very ieast the
cause for the delay and the prejudice caused are clearly the culpable and

reckless inactivity on the part of the First Respondent.

63.
| submit that there can be no doubt that the conduct of the First
Respondent will inevitably and irremediably taint the overall fairness of
the trial and will imeparably prejudice me in the conduct of my defence.
As mentioned at this stage basically all the material withesses passed
away and/or disappeared and the memory of available witnesses,
including my own memory, faded significantly because of the passage of

time.

64.
The further prejudice that | will suffer if the trial proceeds is caused by the

deliberate or reckless conduct by the First Respondent in that:



64.1.

64.2.

64.3.

They intend to proceed with the trial against me on a charge of
murder under circumstances where there is no evidence availabie
to the effect that | was invoived in the murder of the deceased even
if it has to be accepted that the deceased had been murdered.

The decision to prosecute me on a charge of murder is directly
contrary to the findings by the High Court in the re-opened inquest
proceedings to the effect that i was not involved and/or even

present at the time of the death of the deceased.

The First Respondent refused to provide me with adequate
information relating to the charge against me and/or the basis for
their decision to prosecute me on a charge of murder contrary to

the findings of the High Court in the inquest.

65.

| will further suffer serious prejudice to my health should this trial proceed.

As indicated above 1 am living in Pratoria and will have to travel to

Johannesburg every day for the trial and be present in Court for a rather

lengthy time. At this stage my heaith is not very good. Apart from.my

s



age | can inform the Honourable Court, that | further suffer from the

following ailments:

65.1. Diabetes;

85.2. 1have a heart condition and a pacemaker had to be implanted in

my chest to assist my heart.

65.3. | find it extremely difficuit to walk and have to use a crutch due to-

serious problems with my left knee and hip.

65.4. | become tired very easily and find it impossible to keep up with

daily household tasks.
65.5. | have a very serious problem with a fading memory.
66.

| therefore submit that this trial will cause a serious health risk for me

should it be proceeded with.



CONCLUSION:

67.
I respectfully submit that | have made out a proper case for the relief
sought and beg the Honourable Court for an order in terms of the notice

of motion.
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