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hereto marked "LC33". In this document the Deputy Director of Community 

Communications made certain recommendations which were then sent for 

approval to senior officials in the Education and Training Department. 

207 This memo deals with the reappointment of Goniwe. It does not disclose who 

the author was, but it was sent in the name of the Deputy Director of 

Community Communications of the Department of Education and Training to 

the Department of Education Personnel Service. Curiously at paragraph 5.2 it 

says, "we as an education department are not a political instrumenf' . This 

memorandum disclosed the following: 

207 .1 Goniwe's reappointment was discussed at a GBS meeting chaired by 

Adriaan Vlok on 6 June 1985. An appointment was recommended on 13 

June 1985. The person who recommended this re-appointment is not 

disclosed. An assurance was given to the Cradock community that 

Goniwe would be re-appointed and Goniwe expressed an interest in 

being reappointed. 

207 .2 The problem statement in this note was that Goniwe was a full-time 

Rural Organiser for the UDF and was able to devote his attention to 

political activities. It was necessary to re-channel his energy into 

activities which will not allow him to exercise his political activities on a 

large scale. 

207.3 The proposed solution was to reappoint him as a teacher at a school 

that was in a chaotic condition which will force him to devote all his time 

to the school and his work. The benefit, it was recorded, would be that 
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the community would see his reappointment as a correction of a 

previous injustice of him being requested to transfer to Graaff Reinet. 

207.4 At the end of this memo, the following recommendations were made. 

207.4.1 On 18 June 1985 the Director: Personnel Management, Mr 

WA Smit, made the following recommendation: 

"If we reappoint Mr Goniwe, we should prepare to also 
consider the reappointment of many others with leftist 
political tendencies favourably if they should apply. I have 
understanding for the current thoughts, especially with 
the aim of normalising the situation. If it is the only way, I 
would rather propose that he not be appointed on a trial 
basis but in a temporary capacity. He could maintain a 
low profile for 12 months and wait until his trial period is 
confirmed and could then start with his problems again 
which will severely complicate action against him." (Page 
3) 

207.4.2 On the same day, 18 June 1985, the memorandum together 

with Mr WA Smit's recommendation was sent to the Chief 

Director: Administrative Services, Mr J H Verwey. He made 

the following recommendation: 

"If it is decided to appoint Mr Goniwe, I am also of the 
opinion that it should rather happen in a temporary 
capacity and if it is possible also not in an acting capacity 
of principal." (Page 3) 

207.4.3 The memorandum and Verwey's recommendation were then 

sent to the Deputy Director General, Mr J Nienaber, who 

recommended: 

"That Mr Goniwe be appointed in a temporary capacity as 
acting principal of Sam Xhallie School with effect from a 
date as determined by the Chief Director, flowing from 
local circumstances." (Page 3) 
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207.5 After these comments, the matter was referred to the Director General. 

However, by the time the recommendation was placed before the 

Director General of the Department of Education and Training, on 3 July 

1985, it was noted that Goniwe was reported as dead: 

"This matter is under consideration of Ministries; it was 
discussed again with the Deputy Minister on Friday 28. 6. 85. No 
finality at that stage was received. Received report of burnt out 
vehicle on Saturday 29. 6. 85. On 3. 7. 85 received a report of the 
death of Mr Goniwe and Calata." (Page 4) 

207.6 It is quite apparent in my view that the aforesaid deliberations with the 

Department of Education and Training (DET) was a parallel process, 

aimed at going through the motions, for the purpose of masking the real 

and already decided action to be taken against the Cradock Four. It is 

possible that the DET officials were entirely in the dark as to the real 

plans in respect of Goniwe. 

208 Finally, a top-secret memorandum was sent on 25 June 1985 from the 

Commissioner of the South African Police, PJ Coetzee, to the Minister of Law 

and Order, L Le Grange. The memorandum was titled "Proposed Action 

Against Matthew Goniwe, Black man, Educator, CradocK' (LC19 above). This 

top-secret memorandum was approved by Minister Le Grange (at the bottom of 

page 6) on 6 July 1985, some 10 days after the murders. 

209 The purpose of this document was to consider how to restrict Goniwe's anti

authority actions (para 10) and considers the options between a conditional re

appointment as teacher and a group 8-banning (para 21 ). This document 

explains the different levels of banning in paragraph 11.5. The options were 

spelled out as follows: 
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209.1 A "C-banning" which will restrict him to a specified area but will provide 

him with reasonable freedom therein. 

209.2 A "B-banning" which will restrict his movement in that he may not be 

absent from home between 19h00 and 06h00; and 

209.3 An "A-banning" which basically entails round the clock house-arrest. 

210 Finally, the document concludes in somewhat prophetic manner: 

"In conclusion, it should also be pointed out that whatever the type of 
action against GONIWE, it will evoke huge criticism, foreign as well as 
domestic, in the light of his fame which he has already obtained." 
(Paras 22 and 23) 

211 It is likely that this document, amongst others, was produced as part of a 

smokescreen to suggest that the State was still deliberating what to do with 

Goniwe when AZAPO murdered him. In reality, the state security system had 

already taken a decision to murder him and the cover story concocted. 

Unpacking the smokescreen 

212 The transcript of the application for amnesty of Captain Jaap van Jaarsveld 

(application number AM3761/96 and decision number AC/2001/76) discloses 

how the apartheid state's security apparatus often used disinformation and 

propaganda to create smokescreens to mask what was really happening. Van 

Jaarsveld's testimony before the Amnesty Committee is annexed hereto 

marked "LC34", which is day two's hearing and "LC35" is day three's hearing. 

213 it is apparent that there were two processes occurring at the same time: 
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213.1 The first being the official security meetings where the appointment, re

appointment, and dismissal of Goniwe were discussed. 

213.2 The second being covert, off-the-record, meetings and discussions 

couched in ambiguous language or code. Indeed, van Jaarsveld made 

mention of such language in his testimony before the TRC: 

MR BOO YENS: Thank you Mr Chairman. Mr Van Jaarsveld we've just 
talked about the general phraseology that was used. I've already said 
to you that the term "make a plan" as it appears in Snyman 's Affidavit, 
is that a/so a term that was used. Did this "make a plan" in some 
instances mean to kill? 

MR VAN JAARSVELD: Mr Chairman, yes like I've said it was a 
terminology, the language in which it was conveyed and the 
interpretation in the security society was what we are dealing with 
today. 

(Page 5, Van Jaarsveld Testimony Transcript of Application for 
Amnesty, 3 June 1998, Day 3) 

214 During the hearing for his application for amnesty at the TRC, van Jaarsveld 

was questioned by George Bizos SC, representing the families of the Cradock 

4, about how the state security system worked. He replied: 

MR VAN JAARSVELD: Chairperson, the communication structure of 
the National Security Council worked in a dual fashion. Firstly any 
action in terms of Government strategy within the [Joint Management 
Committee] and [the Joint Management Committees] organs or the 
joint operational centres and so forth would be controlled by State 
departments from which it would move via the structures of the [Joint 
Management Committee] to the State Security Council Branches, but 
those connected to the Management System on local level would also 
send this information to the other Security Offices. (Van Jaarsveld 
Testimony, Transcript of Application for Amnesty, 2 June 1998, Day 2 
pages 4 and 5.) 
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215 Later in van Jaarsveld's testimony, Adv Denzil Potgieter, a member of the 

Amnesty Committee, enquired into the connection between this official process 

and the signal to eliminate Goniwe. 

''.ADV POTG/ETER: You see the document we've got here that reports 
back from the work committee says that there was input from the 
[Eastern Cape Joint Management Structure/Committee] and then they 
made a recommendation, it was a recommendation that Mr Goniwe 
must not be killed but that the solution is that he must be reappointed. 

MR VAN JAARSVELD: Yes Mr Chairperson where people said that he 
must be reappointed I can just come back to what we talked about 
earlier on and disinformation, governments, propaganda, it could have 
been the decision that to kill Goniwe had already been taken and that 
they went through the steps as a smoke screen, as a disinformation 
propaganda process saying that the government has got nothing to do 
with it. 

ADV POTGIETER: Including Mr Vlok? 

MR VAN JAARSVELD: I cannot say if Mr Vlok was there or not. 

CHAIRPERSON: No he's on a committee here that appointed a work 
committee and your suggestion is that that whole operation to appoint 
this work team to decide on what must happen to Mr Goniwe regarding 
his work as a teacher and that it is a smoke screen. The suggestion is 
that Mr Vlok then was part of that smoke screen and he knew what was 
going to happen? 

MR VAN JAARSVELD: Well then he knew what was going to happen, 
but you summed it up very well, it was a suggestion of mine and 
nothing else." 

(Transcript of Application for Amnesty, 3 June 1998, Day 3 at page 14) 

216 Earlier in his evidence, Van Jaarsveld expanded on the notion of disinformation 

and propaganda. He explained it as: 

MR VAN JAARSVELD: Disinformation, depending upon what the 
objective of it would be, sometimes it would be operated to firstly create 
confusion in the public, to create a situation within which one could 
accomplish certain things. It could be used among your own peers in 
order to create certain impressions or misimpressions. It had a whole 
spectrum of uses. 
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ADV BOSMAN: The question is actually what the appearance of it 
would be within the system. Was it used for the purposes of creating 
impressions within the public or within the system? Did you have any 
experience of that? 

MR VAN JAARSVELD: In that case, within the branch of Strategic 
Communication it was aimed essentially outward, either to conceal or 
to camouflage that which the government was doing or to create a 
certain situation within which the government could do certain things. 

(Van Jaarsveld Testimony, 3 June 1998, Day 3 at page 7) 

217 My view that much of the correspondence described above constitutes a 

smokescreen is reinforced by the following: 

217.1 Snyman, in his application for amnesty to the TRC (annexure LC17 

above), at pages 6 - 7 of his affidavit, states that he was approached 

by Le Grange during an adjournment of a 1985 meeting in Cradock 

asking him to do what was in the best interests of his country in respect 

of Goniwe. He stated that he understood this to mean that Goniwe must 

be killed. 

217.2 It is recorded in the judgment of the second inquest that Colonel 

Lourens du Plessis testified that the signal was a recommendation to 

murder. At pages 79 to 89 Judge Zietsman finds that the signal dated 

7th June 1985 was sent with the intention to eliminate the persons 

mentioned in the signal. Judge Zietsman also found that the evidence of 

Colonel Lourens Du Plessis in the judgement was that he understood 

the instruction in the signal to mean "kill". Judge Zietsman noted at 

page 42 of his judgment: 

"He stated that the words "kill" or "murder" were never used in 
such signals but that it was well understood in army circles that 
to propose that someone ''permanent uit die samelewing 
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verwyder word" was a proposal that the person be "eliminated" 
i.e. killed." 

217.3 Three days after the 'permanent removal' signal was sent to Major 

General Van Rensburg, Vlok sought authorisation from the SSC for the 

GBS level to act on their own initiative, and to do so with the general 

approval and authority of the SSC. 

217.4 Snyman then authorised Van Zyl and Du Plessis, who then carried out 

the operation with their accomplices (Van Zyl's application for amnesty, 

para 8, LC16 above). 

217.5 Perhaps most telling, was the release of a fabricated story by the police 

blaming the killings on AZAPO (para 9 of Van Zyl's application for 

amnesty) to deflect blame from the government and further promote 

Stratcom's black-on-black violence narrative. Nicolaas Janse van 

Ransburg stated the following in his testimony before the TRC at page 

66, a copy of which is annexed hereto marked "LC36": 

MR BIZOS: All people? But now this was touched upon by a 
member of the panel yesterday and I want to develop it with 
you. 
You planned and committed these murders, correct? 
MR JANSE VAN RENSBURG: yes. 
MR BIZOS: You gave out and pretended that AZAPO was 
responsible for it? 
MR JANSE VAN RENSBURG: Yes, people could have 
regarded it like that. 
MR BIZOS: You said AZAPO did it? 
MR JANSE VAN RENSBURG: Yes. 

217.6 If the murders of the Cradock Four were not authorised at the highest 

level as part of a planned operation, then there would have been no 

need to fabricate a cover story involving AZAPO. Moreover, those who 
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had brazenly defied superior orders would have been disciplined and 

held to account. This naturally did not happen because it was in fact an 

authorised operation which had been given direct or tacit approval from 

the very top, the SSC itself. 

217.7 Not only was nobody disciplined or charged, but key role players behind 

the murders were handsomely rewarded. By way of example, Brigadier 

Joffel Van der Westhuizen was subsequently promoted to Major 

General and then to Lieutenant General, the second highest rank in the 

SADF. Lieutenant Colonel Nicholas Jacobus Janse Van Rensburg was 

promoted up the ranks and retired as a Major General, the third highest 

rank in the SAP. 

THE UNCONSTITUTIONAL SUPPRESSION OF THE TRC CASES 

218 The bulk of the evidence, information and leads set out above has been 

available since the early 1990s. Notwithstanding the findings of the Zietsman 

Inquest and the TRC, and the denial of amnesty to most of the perpetrators, the 

post-apartheid state has failed to pursue justice in the Cradock Four case, as 

well as hundreds of other cases referred by the TRC to the NPA. Thirty-six 

years after the murders and 27 years after the Zietsman Commission we are 

still waiting for justice. 

219 Contrary to the claim by the African National Congress that the Cradock Four 

and other TRC cases "simply fell through the cracks" it is now apparent that the 

cases were deliberately suppressed following a plan hatched at the highest 

Le 
CrP 

99



100 

levels of government and across multiple departments. This is the real 

explanation for the delay. It stands as a deep betrayal of those who laid down 

their lives for freedom in South Africa, including my father and his comrades. 

220 The suppression of the TRC cases was mainly exposed in the matters of 

Nkadimeng v. the National Director of Public Prosecutions and Others (T.P.D. 

Case No. 3554/2015), Gauteng Division of the High Court of South Africa 

("Nkadimeng") and Rodrigues v National Director of Public Prosecutions of 

South Africa and Others [2019] 3 All SA 962 (GJ) ("Rodrigues"). The overview 

provided in this section is largely drawn from the papers filed in those matters. 

In order not to burden this application those papers are not annexed but can be 

supplied on request. 

221 The statutory design of South Africa's transition anticipated that those 

perpetrators who were denied amnesty or did not apply for amnesty would face 

justice. Indeed, the TRC recommended that the NPA adopt a "bold prosecution 

policy" in relation to those not amnestied (TRC Final Report, Vol 6, Sect 5, Ch 1 

at para 24 ). A list comprising several hundred such cases was handed by the 

TRC to the NPA for this purpose. Most of these cases dealt with murders and 

massacres. 

222 In terms of a directive issued in 1999 by the then NDPP, the TRC cases were 

transferred from the then Directorate of Special Operations (DSC), and from 

the various offices of the Directors of Public Prosecutions (OPP) and the SAPS 

to the office of the NDPP. 

223 In 1999, a working group called the Human Rights Investigative Unit (HRIU) 

was established within the NPA by the then NDPP, Adv Bulelani Ngcuka, on 
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the initiative of the then Minister of Justice, Dullah Omar. The head of the Unit 

was Adv Vincent Saldanha. It was mandated to review, investigate, and 

prosecute cases in which perpetrators had been denied amnesty or in which 

perpetrators had not applied for amnesty. The HRIU continued operations until 

2000, however it instituted no prosecutions. 

224 In 2000, the dockets held by the HRIU were transferred to the DSO, more 

widely known as the Scorpions. An entity was established within the DSO to 

handle the TRC cases known as the Special National Projects Unit (SNPU), 

which was headed by Adv Chris Macadam. The SNPU operated until 2003, but 

it too instituted no prosecutions. 

225 On 24 March 2003, Adv Anton Ackermann SC was appointed under a 

presidential proclamation to head up the newly established Priority Crimes 

Litigation Unit (PCLU). In May 2003 NDPP Ngcuka, decided that all TRC

related cases, in which amnesty had not been awarded were 'priority crimes' in 

terms of the PCLU proclamation. This resulted in more than 400 investigation 

dockets being transferred to the PCLU. 

226 To date I am only aware of 4 indictments that were issued in respect of the 

TRC cases in the last 20 years. Two of these indictments, in respect of the 

Nokuthula Simelane and Ahmed Timol cases, were only issued because of 

considerable efforts taken by the families and their legal representatives. Aside 

from a plea bargain in respect of the Rev. Frank Chikane poisoning case, I am 

not aware of any trial proceeding in relation to any of the TRC cases. 

227 As early as 2004, the government took steps to shut down apartheid-era 

prosecutions. According to an undated secret 2004 report, an "Amnesty Task 
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Team", a multi-departmental team appointed was appointed in early 2004 by 

the government's Director-General's Forum to address "the absence of any 

guarantee that alleged offenders will not be prosecuted'. A copy of this report 

is annexed hereto marked "LC37". It proposed certain measures to shield 

perpetrators from justice including the creation of a 'back door' amnesty 

through the amendment of the NPA's Prosecution Policy; and the setting up of 

a Special Dispensation for Political Pardons to assist those who did not benefit 

from the TRC's amnesty. Both initiatives were stopped in the courts. My 

mother and the other wives of the Cradock Four were applicants in the case to 

set aside amendments to the Prosecution Policy (Nkadimeng and Others v 

National Director of Public Prosecutions and Others (32709/07) [2008] 

ZAGPHC 422). The Special Dispensation for Political Pardons was declared 

unconstitutional in A/butt v Centre for the Study of Violence and Reconciliation 

and Others 2010 (3) SA 293 (CC). 

228 The suppression of the prosecution of the TRC cases was brought into sharp 

light in 2015 in the Nkadimeng matter. In this case, the family of Nokuthula 

Simelane sought a court order compelling the NPA to decide whether to refer 

the disappearance and murder of Nokuthula Simelane in 1983 to a formal 

inquest before the High Court, alternatively compelling the NPA to take a 

prosecutorial decision. The filing of these papers resulted in an indictment 

being issued against former SB members in early 2016. 

229 The supporting affidavits of Adv Vusumzi Pikoli, former NDPP ("Pikoli"), and 

Adv Anton Ackermann SC, former Special Director of Public Prosecutions in 

the Office of the NDPP and former head of the PCLU ("Ackermann"), disclosed 

considerable evidence of political interference in the prosecution of the TRC 
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cases by various cabinet ministers and senior officials in the SAPS. An 

example is a letter addressed to Pikoli from former Justice Minister Bridgit 

Mabandla ("Mabandla") dated 8 February 2007 in which she made it clear that 

she expected Pikoli not to proceed with apartheid-era prosecutions. A copy of 

this letter is annexed hereto marked "LC38". It also became clear that Pikoli 

was expected to clear his prosecutorial decisions in respect of the TRC cases 

with other government functionaries outside the NPA, before proceeding. In 

addition, the affidavits disclosed a possible reason for the interference, namely 

a desire to prevent the prosecution of ANC members. 

230 Pikoli revealed how he was pressured by politicians and other functionaries to 

drop the TRC cases. His affidavit attached a secret memorandum which he 

addressed to Mabandla on 15 February 2007, a week after receiving her letter. 

A copy of this memorandum is annexed hereto marked "LC39". The 

memorandum speaks for itself. I emphasize, in particular, paragraphs 5.2 and 

5.3 of the conclusion to the memorandum: 

I have now reached a point, where I honestly believe that there is 
improper interference with my work and that I am hindered and/or 
obstructed from carrying out my functions on this particular matter. 
Legally I have reached a dead end. 

It would appear that there is a general expectation on the part of the 
Department of Justice and Constitutional Development, SAPS and NIA 
that there will be no prosecutions and that I must play along. My 
conscience and oath of office that I took, does not allow that. 

231 In September 2007, Pikoli was suspended from office by President Mbeki. One 

of the reasons for his suspension was his insistence on proceeding with some 

of the TRC cases. Shortly thereafter, Ackermann was relieved of his duties in 
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relation to the TRC cases with immediate effect by Adv. Mokotedi Mpshe, then 

acting NDPP. 

232 The political interference was again highlighted as a reason for the long delay 

in initiating a prosecution against Joao Rodrigues for the murder of Ahmed 

Timol in 1971 in the Rodrigues matter. Rodrigues sought a permanent stay of 

prosecution in respect of this murder charge. The political interference was 

eventually admitted by the NPA in 2019 in a supplementary affidavit made by 

State Advocate Jacobus Pretorius in the Rodrigues matter. Adv Pretorius laid 

the blame for the political interference at the door of the Executive and claimed 

that the NPA could not be held responsible for succumbing to the political 

interference. Further details of the political interference were provided in a 

supporting affidavit by Adv Chris Macadam, Senior Deputy Director of Public 

Prosecutions in the PCLU. 

233 In its judgment, the full bench of the High Court concluded that between "2003 

and 2017 all investigations into TRC cases and other crimes of the past were 

stopped as a result of an executive decision taken at a high level that purported 

to interfere with the National Prosecuting Authority's prosecutorial decision 

making." The Court expressed its dismay at the political interference and 

dismissed the NPA's attempt to portray itself as a victim and directed that those 

complicit should be brought to the NDPP's attention for action. The Court also 

directed that the Executive and NPA provide a public assurance that such 

interference will never occur again and called on them to specifically indicate 

what measures will be put in place to prevent such recurrence. In my respectful 

view, nothing less than a comprehensive, open and public inquiry is required to 
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get to the bottom of the political interference that resulted in the suppression of 

hundreds of murder cases from the apartheid-era. 

234 The Supreme Court of Appeal, which in Rodrigues v The National Director of 

Public Prosecutions and Others (1186/2019) [2021] ZASCA 87 (21 June 2021), 

dismissed Rodrigues's bid for a permanent stay of prosecution, said at 

paragraph 26 of its judgment that it was "perplexing and inexplicable" why 

these cases were suppressed: 

" ... the Executive adopted a policy position conceded by the State 
parties that TRC cases would not be prosecuted. It is perplexing and 
inexplicable why such a stance was taken both in the light of the work 
and report of the TRC advocating a bold prosecutions policy, the 
guarantee of the prosecutorial independence of the NPA, its 
constitutional obligation to prosecute crimes and the interests of the 
victims and survivors of those crimes." 

235 Between 2019 and 2021 the former TRC Commissioners and families of 

apartheid-era crime victims have called on the President no less than 4 times to 

appoint a commission of inquiry into the mass denial of justice in several 

hundred murder cases. These pleas have been ignored. 

236 Following the non-response from the President in 2019, I requested the Judicial 

Commission of Inquiry into Allegations of State Capture to inquire into the 

capture of state institutions meant to pursue justice in respect of the TRC 

cases. That commission questioned whether the issue fell within their terms of 

reference and was not able to take the matter further. 

237 These machinations then explain the inaction of the SAPS and NPA in the 

decades that followed the winding up of the TRC. I am concerned that the 

SAPS and NPA may still be in the grip of past forces that suppressed the TRC 

cases. I cannot think of other reasons to explain the ongoing inability or 
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paralysis within the SAPS and NPA which prevents progress after so many 

years. 

238 In this regard, I am advised that in the few cases that have been pursued by the 

NPA and SAPS so far, namely the issuing of an indictment in the murder case 

of Nokuthula Simelane and the decisions to reopen the inquests into the deaths 

of Ahmed Timol, Neil Aggett and Hoosen Haffejee, lawyers representing the 

families had to threaten litigation or file papers in court seeking to compel the 

authorities to do their jobs. In the circumstances, the applicants in this case 

also have little choice but to approach the courts in order to prompt action on 

the part of the NPA and SAPS. 

239 I fear that an unofficial strategy may be in place to drag out cases like the 

Cradock Four for as long possible to permit as many key suspects and 

witnesses to die and escape justice. 

240 I am advised that prosecutors are required to conduct themselves 

independently, objectively, and professionally. These requirements are 

imposed both by law and the Constitution: 

240.1 Section 179(2) of the Constitution vests exclusive power in the NPA to 

institute criminal proceedings on behalf of the state. In other words, no 

other person or body may make decisions whether to prosecute or not. 

240.2 Section 179(4) of the Constitution enjoins the prosecuting authority to 

exercise its functions without fear, favour or prejudice and requires the 

enactment of legislation to give effect to this requirement. 

240.3 Section 32(1 )(a) of the NPA Act requires that: 
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"A member of the prosecuting authority shall serve impartially 
and exercise, carry out or perform his or her powers, duties and 
functions in good faith and without fear, favour or prejudice and 
subject only to the Constitution and the law." 

240.4 Section 32(1 )(b) of the NPA Act requires that: 

"Subject to the Constitution and this Act, no organ of state and 
no member or employee of an organ of state nor any other 
person shall improperly interfere with, hinder or obstruct 
the prosecuting authority or any member thereof in the 
exercise, carrying out or performance of its, his or her powers, 
duties and functions." (Emphasis added) 

240.5 Section 32(2)(a) of the NPA Act requires prosecutors to take an oath or 

make an affirmation that they will: 

" ... uphold and protect the Constitution and the fundamental 
rights entrenched therein and enforce the Law of the Republic 
without fear, favour or prejudice and, as the circumstances of 
any particular case may require, in accordance with the 
Constitution and the Law'. 

241 These provisions provide constitutional and statutory guarantees of 

independence to the NPA. In allowing others to impose their will on the 

authority to stop prosecutions that otherwise would have been pursued, every 

constitutional and statutory requirement mentioned above was violated by the 

NPA and its senior staff members involved in the abandoning of the TRC 

cases. 

242 The aforesaid conduct of prosecutors brazenly favoured political elites and 

perpetrators of apartheid era crimes and severely prejudiced the interests of 

victims, their families and communities. 
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243 The suppression of the TRC cases also amounted to a grave violation of the 

rule of law itself, enshrined as a founding value in section 1 (c) of our 

Constitution. It has done incalculable damage to the project of truth, 

reconciliation and justice that our democracy was predicated upon and denied 

closure and healing to the affected families and the nation. 

244 But for the unconstitutional executive interference in the decision making 

processes of the NPA, it is safe to assume that a final decision as to what 

prosecutions to institute in relation to the murder of the Cradock Four could 

have been taken over a decade ago. 

PRIVATE INVESTIGATIONS AND EFFORTS TO SECURE JUSTICE 

245 Following the outcome of the Inquest into the death in detention of Ahmed 

Timol in late 2017, in which the Security Branch was held responsible for 

murdering Timol, I approached the Foundation for Human Rights (FHR) during 

2018 to take up my father's case. 

246 The FHR's TRC Unfinished Business Unit put together a team in involving 

attorneys from the Pro Bono and Human Rights Team at Cliffe Dekker Hofmeyr 

(CDH), pro bona advocates and a private investigator, Retired Brigadier Clifford 

Marion ("Marion"). 

247 Extensive investigations were carried out by Marion including the compiling of 

documentation, a project plan, task lists, and identification and tracing of 

witnesses and suspects. Through the research of Marion and tracing agents 

(instructed by FHR) the status of several potential suspects or those who have 
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a legal interest in these proceedings were established. Fourteen living persons 

were traced. The deceased status of some 21 persons were confirmed. 

Fourteen persons could not be traced. 

248 All this information was handed over to the assigned investigators and 

prosecutors. Notwithstanding this considerable support I am advised that the 

investigation is still not complete and that prosecutors are no closer to making a 

decision. 

249 I will not disclose the substance of the investigations carried out or the 

substance of the interactions held with police detectives and prosecutors as I 

am advised this may prejudice a possible future prosecution. However, I will 

set out below an overview of these interactions and highlight certain 

developments. 

250 I annex hereto marked "LC40" a chronology of interactions and 

correspondence between my attorneys and Brigadier Marion on the one hand 

and the prosecutors and police investigators on the other hand. This 

chronology reflects more than 140 interactions between 20 July 2019 and 2 

July 2021. The vast bulk of these interactions consist of communications to the 

authorities from the FHR's private investigator providing information, 

documents and leads aimed at supporting and enabling the investigation. In 

this regard I attach the confirmatory affidavit of Clifford Marion annexed hereto 

marked "LC1 ", and the confirmatory affidavits of Timothy Smit ("Smit") and 

Timothy Fletcher ("Fletcher"), my instructing attorneys at CDH are annexed 

hereto marked "LC41" and "LC42" respectively. 
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251 On 20 July 2019 Brig Marion was advised by Adv Chris Macadam ("Adv 

Macadam") of the NPA that the Cradock Four docket Swartskop CR 

13/07/1985 was missing. On 13 August 2019, the legal team comprising 

counsel, CDH attorneys, representatives of the FHR and Retired Brigadier 

Clifford Marion met with the NDPP Shamila Batohi, and members of her team, 

including Adv Macadam to discuss the progress with respect to the TRC cases. 

One of the cases discussed was the Cradock Four matter. When asked about 

the missing dockets in relation to TRC cases, Adv Macadam responded that he 

was in the process of reconstructing the Cradock Four docket and that there 

were no documents that were in the docket that could not be reconstructed. 

252 On 15 August 2019 Brig Marion contacted Captain Masegela, the former 

investigating officer who was now retired. Masegela informed him that a fully 

investigated docket was handed over to Advocate Macadam. He said that 

some 11 years of investigation had gone into the docket when it was handed to 

Advocate Macadam. 

253 On 30 August 2019, Marion shared with Macadam 12 parts of the TRC records 

which included the minute of a confession of the late Eric Taylor, one of the 

killers on the scene. Once we were advised that Colonel Makua was the new 

investigating officer Marion provided him with all the information and leads in 

his possession on 7 April 2020 to assist him to compile a new docket. 

254 In response to queries made by my attorneys to Macadam he advised on 23 

April 2020 that a decision in the Cradock Four matter could only be made once 

the investigations in other TRC cases such as the PEPCO 3, Motherwell 

bombing and Mthimkulu cases had been finalised. 
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255 On 8 May 2020, my attorneys at CDH wrote to the NPA objecting to the need to 

finalize other investigations first and demanded that a prosecutorial decision be 

made in the Cradock Four case by 10 July 2020, failing which they would 

commence steps to launch legal proceedings to compel a decision. This letter 

is annexed hereto and marked "LC43". 

256 On 2 June 2020 Brig Marion requested a meeting with Colonel Makua and the 

new investigation team to brief them and take them through the chronology and 

documentation, which meeting took place on 23 June 2020. On 18 June 2020 

FHR created an electronic folder with all the evidence gathered in the matter to 

date and shared it with the SAPS and the NPA. 

257 On 22 June 2020 CDH attorneys addressed a letter to the Deputy National 

Director of Public Prosecutions, Adv R De Kock and Acting OPP Adv Sakata 

requesting dates for a meeting and requesting a response regarding the 

decision to prosecute by 10 July 2020, failing which proceedings would be 

launched in the High Court to compel a decision. A copy of this letter is 

annexed hereto marked "LC44". 

258 On 24 June 2020, Attorney Smit of CDH, received a call from Adv Livingstone 

Sakata (Acting OPP: Eastern Cape Division) who advised him that he 

personally wished to get involved in this case to expedite it. On 25 June 2020 

Brig Marion emailed all evidence, and information in his possession to Adv 

Sakata and his team, as well as the new investigation team. 

259 On 6 August 2020 a video conference was attended by me, my legal team, 

FHR representatives and Adv Sakata, Adv Ackerman, Brigadier Maqashalala, 

Colonel Makau, Colonel Ripa and the investigation team. During this meeting 
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my legal team presented an overview of the case in a PowerPoint presentation. 

Adv Sakata mentioned that would have to wait for a fully investigated docket 

before he and the NPA could apply their minds and make a decision. 

260 On 11 August 2020 Colonel Ripa approached Brig Marion for further assistance 

in reconstructing the docket. Brigadier Marion advised him and the 

investigation team where original documents relating to the case could be 

uplifted and requested them to do so. 

261 I am advised by my legal representatives that they did not approach the High 

Court following the 10 July 2020 deadline, as it appeared that the investigators 

and prosecutors were turning over a new leaf and it was decided to permit them 

more time. As appears from the Schedule of Interactions (LC40) my private 

investigator and attorneys have made huge efforts to facilitate the investigation, 

to no avail. More than a year later we appear to be no closer to finality. 

262 On 3 and 4 June 2021, Brig Marion briefed the new DPCI investigative team led 

by Colonel Ripa on the Cradock 4 matter. Marion noted from the meeting that 

very little progress had been made in relation to the investigation 

The Missing Docket Investigation 

263 On 12 September 2019, my legal team, consisting of, inter alia, Smit and 

Fletcher of CDH, met with Adv Macadam and other NPA colleagues at the 

NPA's offices (VGM Building, 123 Westlake Avenue, Weavind Park, Silverton, 

South Africa). During this meeting, Adv Macadam advised that he did not know 

what the status of the docket was, but that it was the subject of an anti-
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corruption unit investigation as the docket had been removed from the NPA's 

offices and could not be located. 

264 On the morning of 1 April 2020, the investigating officer, Colonel Makua, called 

my mother and shared some "bad news" in relation to the investigation. As my 

mother was emotional, I called Colonel Makua who confirmed that the original 

case docket was missing. 

265 He advised me that he and Captain Hatton had approached Adv Macadam at 

the NPA who advised him that the docket had been handed over to someone 

who claimed to have been sent by Adv Nomgcobo Jiba (former acting head of 

the NPA). Macadam could not provide any further details on the person who 

collected the docket. 

266 Colonel Makua indicated to me that he was deeply troubled at what was 

happening with the investigation. He said to me that he did not believe that the 

docket went missing accidently and he was concerned that powerful forces 

were protecting the suspects, in particular the high-ranking suspects. 

267 Colonel Makua advised me to take up the theft of the docket at the highest 

levels. The implications of what I heard left me furious. As I had suspected all 

along, there was no credible official investigation taking place and it was clear 

that elements with the criminal justice system were still taking steps to suppress 

truth and justice. 

268 To further compound my suspicions, Adv Macadam disclosed in a letter dated 

20 April 2020, a copy of which is attached marked "LC45". In this letter Adv 

Macadam stated that "efforts were made through the Head of the Prosecution 

Service to locate the missing docket as it was called for by a previous 
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incumbent of this office", but that those efforts had "failed to locate the docket'. 

The previous incumbent referred to was Adv Nomgcobo Jiba. 

269 In a letter to the NPA dated 23 April 2020, a copy of which is attached marked 

"LC46", Brigadier N Xaba, the Section Head: Crimes against the State of the 

Directorate for Priority Crimes, also recorded that the "docket was reported 

missing in the offices of the National Prosecuting Authority''. 

270 On 1 June 2020 I called the former investigating officer, Captain Masegela. He 

was very angry about the missing docket as he believed he had compiled 

sufficient evidence for some prosecutions to proceed. 

270.1 One statement he made struck me as particularly telling. He said that 

""the prosecutors failed him". When I enquired what he meant by this, 

he said every time he sent dockets through to the NPA, for a decision or 

for guidance, they would take ages to come back to him, if they did at 

all. 

270.2 Captain Masegela added that he never felt supported by the NPA or his 

own superiors in the Directorate for Priority Crime Investigation (DPCI) 

regarding the TRC cases. Indeed, he stated that the NPA has no 

interest at all in prosecuting the TRC cases. 

270.3 He advised that he was sent by Adv Macadam to Cradock to update my 

mother, Nomonde, the late Mrs Goniwe and Alex Goniwe, Matthew's 

brother, about the state of the investigation a few years back. He said 

that that the encounter made him feel terrible as he was aware that the 

NPA and SAPS had little or no intention of fulfilling their promises to the 

families. 
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271 Following several communications from CDH to the NDPP regarding the status 

of the original docket and the theft investigation without any meaningful 

response, I was left with no alternative but to open a criminal complaint of theft 

in relation to the disappearance of the Cradock Four docket. My attorneys' 

communications into the missing docket are contained in the attached letters 

dated 5 September 2019, 20 April 2020 and 13 August 2020. The CDH letter of 

5 September 2019 is attached marked "LC47", the letter of 20 April 2020 is 

annexed marked "LC48" and the letter of 13 August 2020 is annexed marked 

"LC49". 

272 On 11 September 2020 I attended the Cape Town Central police station to 

open a criminal complaint of theft in relation to the disappearance of the 

Cradock Four docket. I was told that I should report the case in Silverton, 

Pretoria as it would take two months to transfer the docket. This suggestion 

was made to me notwithstanding SAPS National Instructions 3 of 2011, which 

allows a complainant to report a criminal case anywhere in the RSA and that 

complainants must not be referred elsewhere or refuse to open a criminal case. 

273 On 1 October 2020, Leigh Watson ("Watson") of CDH attended at the Silverton 

Police Station to open a criminal complaint of theft in relation to the 

disappearance of the Cradock Four docket. Watson was instructed by the 

officers on duty at the Silverton Police Station that -

273.1 a complaint must be lodged with the Independent Police Investigative 

Directorate of South Africa to investigate the missing docket because 

the docket had gone missing at the NPA offices; and 
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273.2 correspondence must be addressed to the new NDPP in which 

reference must be made to the fact that the docket went missing after 

being called for by Adv Jiba, and that she should provide a case 

number where the NDPP had reported that the docket went missing. 

27 4 Watson was not allowed to open a criminal complaint of theft in relation to the 

disappearance of the Cradock Four docket at the Silverton Police Station on 1 

October 2020. 

275 On 4 October 2020, my instructing attorneys wrote a letter to the Minister of 

Police and National Commissioner of the Police seeking intervention after the 

numerous attempts to initiate criminal investigations into the missing docket 

had failed. A copy of this letter is attached marked "LCSO". 

276 On 23 October 2020, the DPCI responded to CDH's letter of 4 October 2020 to 

confirm that -

276.1 a criminal case was opened for defeating the ends of justice and theft of 

a docket as per Silverton CAS 88/10/2020 on 1 October 2020; and 

276.2 the case will be investigated by the Provincial Investigating Unit of 

Johannesburg. 

A copy of the letter is attached marked "LC51 ". 

277 On 18 March 2021, Fletcher of CDH addressed an email to General Ledwaba 

to follow up the status of the investigation, as no response or update had been 

received following receipt of the DPCl's letter of 23 October 2020. 
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278 On 26 March 2021, Major General N Xaba responded to CDH's email of 18 

March 2021 to advise that -

278.1 the case number relating to the matter was reported as Silverton CAS 

86/10/2020; 

278.2 the matter was being investigated by the Gauteng Provincial 

Investigation Unit under the command of Brigadier CE Lauw; and 

278.3 CDH should follow up with Brigadier CE Lauw for an update regarding 

the progress of the investigation. 

A copy of this letter is attached marked "LC52". 

279 On 18 May 2021, Fletcher addressed an email to Brigadier Lauw to enquire as 

to the state of the investigation. A copy of Fletcher's email is attached as 

"LC53". 

280 In response to Fletcher's email, on 19 May 2021, Brigadier Louw addressed an 

email to a Colonel De Jager requesting him to give the investigation some 

attention. The assumption to be drawn from this email is that the investigation 

was not receiving due attention. A copy of this email is attached marked 

"LC54". 

281 CDH has yet to receive a further update from either Brigadier Lauw or Colonel 

De Jager regarding the investigation of the missing docket. 

282 It is quite apparent to me that unless the SAPS and NPA are compelled by a 

court to fulfil their legal responsibilities in relation to the missing docket they will 

simply drag their feet and persist with their pretence of an investigation. 

Le.. 
(J{J 
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THE DELAY IS UNREASONABLE 

283 More than 35 years have passed since the Cradock Four were abducted, 

tortured and murdered. Nearly 3 decades have elapsed since the Zietsman 

Inquest issued its findings and more than 2 decades since most suspects were 

denied amnesty and the TRC issued its final report. 

284 Post-TRC, disgraceful conduct in the form of political interference by senior 

officials and politicians saw the deliberate abandoning of my father's case and 

hundreds of other TRC cases. Even in recent years when the SAPS and NPA 

claimed to have turned over a new leaf, both organisations appear to remain in 

the grip of forces working to suppress justice. 

285 There can be no doubt that the delays have seriously undermined the 

prospects of a successful prosecution. While I accept that the Covid 19 

pandemic has presented challenges I submit they do not justify the ongoing 

delay in finalising the investigation. In this regard my legal representatives 

provided considerable latitude and space to the investigators and prosecutors 

during 2020 and the first half of 2021. I am advised that the Cradock Four 

investigation was not unduly complex and should have been completed years 

ago. 

286 The NPA appears to take the view that its hands are tied until it receives a 

completed case docket from the DPCI. However, it needs to be pointed out 

that the responsibility for the TRC cases were specifically assigned to the 

PCLU of the NPA and it was accordingly incumbent upon the authority to 

ensure and oversee expeditious investigations. 
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287 The fact that this matter has been outstanding for more than three decades 

speaks to the gross neglect of the relevant authorities and the 

unreasonableness of the delay. A prolonged and ongoing failure to make a 

prosecutorial decision serves to defeat the objects and underlying rationale of 

the power to prosecute under the Constitution, the NPA Act, the NPA's 

Prosecution Policy and its Policy Directives. 

288 Such delays reinforce the view held by the applicants, my family, and many 

communities that serious crimes of the past will never receive diligent attention 

from the authorities and indeed are singled out for neglect. It also reinforces 

the likely views of apartheid-era perpetrators that they have nothing to fear from 

law enforcement in South Africa. 

289 The fact that many suspects, witnesses, and family members have already 

died, and that most are elderly only exacerbates the gross unreasonableness of 

the ongoing delays. 

LEGAL FRAMEWORK GOVERNING PROSECUTIONS AND INVESTIGATIONS 

290 This section briefly sets out the relevant legal framework governing 

prosecutions and police investigations in South Africa. I am advised that a 

legal duty rested upon the SAPS to finalize its investigations and a legal duty 

also rested upon the NPA to take a decision in my father's case within a 

reasonable period. 
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Obligations of the SAPS 

291 Section 205(3) of the Constitution states that the "objects of the police service 

are to prevent, combat and investigate crime, to maintain public order, to 

protect and secure the inhabitants of the Republic and their property, and to 

uphold and enforce the law." Section 206(1) places responsibility for the police 

in the hands of a cabinet member, while section 207(1) makes provision for a 

National Commissioner to control and manage the police service, and 

subsection (2) requires that the appointee do so in accordance with the national 

policing policy and the directions of the Cabinet member responsible for 

policing. 

292 I am advised that the police are required to investigate serious crimes, such as 

the kidnapping and murder of my father and his comrades. I am advised that 

these crimes never prescribe. In my respectful view, the National 

Commissioner of Police and the Minister of Police have not complied with their 

constitutional duties in respect of my father's case. The National Commissioner 

has failed to ensure that the murders of the Cradock Four were adequately and 

timeously investigated and the Minister of Police failed to exercise adequate 

responsibility over policing with respect to my father's case, and indeed the 

TRC cases more generally. 

293 The DPCI neglected to ensure a multi-disciplinary and integrated investigative 

approach in respect of the Cradock Four case, as required by the SAPS 

Amendment Act No. 57 of 2008. 

294 In particular, the SAPS, has failed to uphold and safeguard our fundamental 

rights as guaranteed by Chapter 3 of the Constitution; and it has failed to 
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respect us as victims of crime and understand our needs as it is required to do 

in terms of paragraphs (b) and (c) of the preamble of the South African Police 

Service Act 68 of 1995. 

Obligations of the NPA 

295 Section 179(1) of the Constitution establishes a single national prosecuting 

authority in the Republic. Subsection (2) provides that "The prosecuting 

authority has the power to institute criminal proceedings on behalf of the state, 

and to carry out any necessary functions incidental to instituting criminal 

proceedings." 

296 The power to institute and institute and conduct criminal proceedings, and carry 

out functions incidental to this power, vests in the NPA as per section 20(1) of 

the NPA Act. Reference to the NPA's obligations in terms of section 32 has 

already been made above. 

297 Section 33(1) of NPA Act provides that the Minister of Justice exercises "final 

responsibility over the prosecuting authority''. The balance of section 33 

provides the legal mechanisms by which the Minister may exercise such final 

responsibility. 

298 The Prosecution Policy issued in terms of section 179(5)(a) and (b) of the 

Constitution read with section 21 (1) of the NPA Act must be observed in the 

prosecution process. The preface to the Prosecution Policy asserts, inter alia: 

Effective and swift prosecution is essential to the maintenance of law 
and order within a human rights culture. 

Offenders must know that they will be arrested, charged, detained 
where necessary, prosecuted, convicted and sentenced. 
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299 As mentioned above, the NPA exercised direct control over the TRC cases, 

which ironically, were classified as "priority cases". The failure of the NPA to 

pursue justice in the Cradock Four case has destroyed our confidence in the 

institution and in the criminal justice system in South Africa. 

300 It is more than apparent that the NPA has failed to conduct itself impartially. In 

collaborating and acquiescing in the political suppression of the TRC cases, its 

members failed to serve impartially and exercise their duties in good faith. In 

short, they have disgraced themselves. 

301 The TRC cases have been specifically excluded from the NPA's mantra of 

"effective and swift prosecution" being "essential to the maintenance of law and 

order within a human rights culture." 

302 In addition, the Minister of Justice and his predecessors failed to exercise "final 

responsibility over the prosecuting authority' in relation to the TRC cases. A 

previous holder of this office, Bridgit Mabandla, led the charge on behalf of the 

political establishment to kill off the TRC cases. The holders of this office have 

also disgraced themselves and failed me and my family and all families waiting 

for closure and justice. 

GROUNDS FOR RELIEF 

303 I submit that the families of the Cradock Four have a right to have the criminal 

cases of our loved ones finalised by the authorities within a reasonable time. 
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304 In this regard I am advised that the superior courts of South Africa have certain 

inherent powers to be exercised in the interests of the proper administration of 

justice. This includes when it may be necessary to act to prevent a grave 

injustice. 

305 My rights are premised upon the following grounds: 

305.1 The constitutional obligation to act without delay. 

305.2 The rule of law, incorporating the principle of legality. 

305.3 My entitlement under the Constitution to have various rights respected, 

including our rights to human dignity and equality. 

305.4 The special responsibility to pursue cases arising from the TRC 

process. 

305.5 South Africa's international law obligations. 

Constitutional obligation to act without delay 

306 I am advised that there is a constitutional obligation on the NPA and the SAPS 

to perform their duties without delay. Section 237 of the Constitution provides 

that "A// constitutional obligations must be performed diligently and without 

delay." Both the decision to institute a prosecution and the decision to not 

prosecute involve the exercise of constitutional powers and therefore constitute 

constitutional obligations. 

307 I submit that accountable governance and social trust are built upon decision 

making by public officials which are reasonable and responsive. The failure to 
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afford me and my family a basic investigative process followed by a reasonable 

prosecutorial decision-making process has denied us our substantive rights, 

which are set out below. 

Rule of law 

308 The fact that serious crimes from the past, such as the kidnapping, torture and 

murder of the Cradock Four have not been treated with any seriousness, 

implicates the rule of law, upheld in section 1 of the Constitution. 

309 Crime, particularly serious crime, undermines the fabric of our society and 

violates, amongst other rights, the right to life, the right to freedom and security 

and the right to dignity. I am advised that the State has a constitutional duty to 

address crime· which arises from its duty to 'respect, protect, promote and fulfil 

the rights in the Bill of Rights. 

310 Serious crime committed by agents of the State should be viewed in a 

particularly serious light. The perpetrators of such crime are often shielded 

from justice. During apartheid the perpetrators of state sponsored crime 

enjoyed almost total impunity. The failure of the new South African State to 

timeously investigate such cases, particularly those cases in which amnesty 

was denied or not applied for, gives rise to an appearance of political deal 

making or tolerance of such crimes. 

311 The rule of law requires that the laws creating crimes must be obeyed; and that 

there cannot be favouritism exercised for the prosecution or non-prosecution for 

any breach of the law. 
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312 I submit that in light of the fact that virtually no victims of apartheid-era crimes 

have seen justice done through the courts, it is essential that on those 

occasions when such crimes can be prosecuted, that they must be pursued 

effectively and expeditiously. 

Principle of Legality 

313 I am advised that the failure by the NPA to take a decision is subject to the 

principle of legality. The constitutional principle of legality requires that a 

decision-maker exercises the powers conferred on him lawfully, rationally and 

in good faith. Such decisions may not be arbitrary and must be rationally 

related to the purpose for which the power was given. 

314 I submit that the past conduct of the SAPS and NPA in the shameful colluding 

or acquiescing in the political suppression of the TRC cases, including my 

father's case, is not only irrational but also an act of bad faith. 

315 The Cradock Four case was not pursued by the SAPS and NPA 

notwithstanding repeated demands, requests, and pleas over many years. 

Such conduct is not rationally connected to the purpose for which investigative 

and prosecutorial powers have been granted under law, namely the combating 

of crime, particularly the most serious crimes. There can be little doubt that the 

ongoing delay is both excessive and irrational. 

316 There are extremely important policy reasons for taking a decision to prosecute 

or not within a reasonable time. This obligation is hot only inferred as part of 

rational decision-making but is required in terms of the NPA's own Prosecution 

Policy which states that the maintenance of law and order within a human rights 

culture requires "effective and swiff prosecution". In the circumstances the 

125



126 

gross delay in making a prosecutorial decision constitutes an improper exercise 

of the NPA's discretion. 

Prosecutorial Independence 

317 I refer to paragraphs 227 to 244 above and repeat my submission that the 

failure of the NPA to take a prosecutorial decision in relation to the crime 

committed in respect of the Cradock Four has been caused by a clear violation 

of section 179 of the Constitution and section 32 of the NPA Act. 

Bill of Rights Infringements 

Human Dignity 

318 The unreasonable delay in investigating the Cradock Four case and the 

prolonged delay in taking a prosecutorial decision has violated my right to 

dignity and the rights to dignity of all the families of the Cradock Four. These 

lapses have denied me, our families and our wider community 

acknowledgement of our intrinsic worth as human beings. 

319 The conduct of the responsible officials has denied us a prosecutorial decision 

within a reasonable time. In so doing they have prolonged our pain and trauma. 

They have denied us the possibility of closure of a most painful past. This 

conduct has breached our rights to human dignity. 

320 The inordinate delay in taking steps to investigate the known suspects behind 

the abduction, torture, and murder of the Cradock Four has disrespected our 

rights as victims. The conduct of the NPA and SAPS has demonstrated no 

urgency. No adequate explanation has been provided for these lapses. 
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321 Ultimately, the prolonged delay infringes upon our rights to dignity in that it: 

321.1 protects the perpetrators responsible for the kidnapping, torture, and 

murder of the Cradock Four, 

321.2 causes suffering to me and the families by denying us justice without 

undue delay, 

321.3 prevents us from reaching closure, 

321.4 dishonours the respect, dignity, and value of my family in the wider 

community 

321.5 demeans South African society as a whole by betraying the 

constitutional compact made with victims as enshrined in the epilogue 

to the Constitution of the Republic of South Africa Act 200 of 1993 ("the 

Interim Constitution") and by undermining the purpose and spirit 

behind the TRC amnesty process. 

Right to life 

322 The right to life as protected in section 11 of the Constitution is infringed as the 

prolonged delay has severely undermined the prospects of a successful 

investigation and prosecution of the perpetrators who murdered the Cradock 

Four and desecrated their bodies. The delay and failure to pursue justice has 

also devalued the lives of my father Fort Calata, Matthew Goniwe, Sicelo 

Mhlauli and Sparrow Mkonto. 

127



128 

Right to freedom and security of the person 

323 The prolonged delay violates the right to freedom and security of the person 

enshrined in section 12 of the Constitution by undermining the investigation of 

the perpetrators who violated the bodily integrity of the Cradock Four by 

committing acts of torture, assault and other cruel and inhuman treatment 

against them. 

Right to equality 

324 The prolonged delay, and failure to take forward the so-called political cases of 

the past, including Nokuthula's case, violates the right to equal protection and 

benefit of the law enshrined in Section 9 of the Constitution by unjustifiably 

discriminating against the victims of this class of crimes. 

Obligations arising from the TRC process 

325 Initially, my family and I were very positive about the TRC process and its 

implications for reconciliation in South Africa. We were confident that the new 

democratic South Africa would live up to its promises to victims and take steps 

to investigate and prosecute those who did not apply for amnesty or who were 

refused amnesty. 

326 The historic compromises that gave birth to our democracy with its enshrined 

freedoms required certain sacrifices, particularly on the part of victims. These 

sacrifices were demanded to advance national unity and reconciliation. 

Perpetrators were given an opportunity to escape justice, both criminal justice 

and civil liability, if they came clean and disclosed the truth. Victims would have 
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to accept these outcomes. This compact was reflected in the postscript to the 

Interim Constitution as well as the TRC Act. However, where perpetrators 

offered lies, deceit, half-truths or a wall of silence they were meant to face 

consequences. Accordingly, both a moral and legal obligation arose to follow 

up such cases. 

327 My family and I accepted the necessary and harsh compromises that had to be 

made to cross the historic bridge from apartheid to democracy. We did so on 

the basis that there would be a genuine follow-up of those offenders who 

spurned the process and those who did not qualify for amnesty. This part of 

South Africa's historic pledge with victims has not been kept in the case of the 

Cradock Four and indeed in virtually all the cases arising from the conflicts of 

the past. This failure has served to defeat the purpose behind South Africa's 

historic compromises and has rendered meaningless the entire truth for 

amnesty program. It has become an effective or de facto blanket amnesty. It 

stands as a betrayal of all who participated in good faith in the TRC process. 

Violation of South Africa's international law obligations 

328 I am advised that the failure to finalize the investigations and take a 

prosecutorial decision is substantively unconstitutional and invalid in that it 

constitutes an infringement of South Africa's international law obligations as set 

out in sections 231 to 233, read with section 39(b), of the Constitution, to 

uphold the right to justice and to investigate, prosecute and punish violations of 

human rights under the following treaties ratified by South Africa: 

Le 
cl 

129



130 

328.1 Article 2(3), read with article 2(1 ), of the International Covenant for Civil 

and Political Rights ("ICCPR") by denying victims and their families an 

effective criminal justice remedy, 

328.2 Article 6(1 ), of the ICCPR by permitting those who have violated the 

right to life to escape justice and punishment, 

328.3 Article 7 of the ICCPR by contravening the duty to hold the perpetrators 

Confirmatory 

of torture or cruel, inhuman or degrading treatment or Affidavit- H wende 2' 

punishment responsible for their actions, 

328.4 Article 4 of the Convention against Torture and Other Cruel, Inhuman or 

Degrading Treatment or Punishment ("CAT") by failing to give effect to 

the requirement that all acts of torture must be punishable by 

appropriate penalties, 

328.5 Article 7 of CAT by failing to give effect to the requirement that all acts 

of torture must be submitted to the competent authorities for the 

purposes of prosecution, 

328.6 Article 12 of CAT by failing to ensure that competent authorities 

promptly investigate, wherever there are reasonable grounds to believe 

that an act of torture has been committed. 

329 The conduct of the authorities described above is also inconsistent with: 

329.1 Article 3(g) of the Constitutive Act of the African Union by failing to 

promote and protect human and peoples' rights in accordance with the 
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African Charter on Human and Peoples' Rights; and articles 4(m) and 

(o) of the said Constitutive Act by failing to reject impunity and uphold 

the rule of law. 

329.2 Article 11 of the United Nations Basic Principles and Guidelines on the 

Right to a Remedy and Reparation for Victims of Gross Violations of 

International Human Rights Law and Serious Violations of International 

Humanitarian Law, G.A. Res. 60/147, U.N. Doc. A/Res/60/147 (Dec. 16, 

2005) by not affording me and our families "equal and effective access 

to justice"; as well as article 4 by not investigating the Cradock Four 

case and prosecuting those responsible. 

GROUNDS FOR A MANDAMUS 

330 I submit that I have demonstrated the unlawfulness of the delays and the 

ongoing failure to make a prosecutorial decision. I have also demonstrated the 

serious undermining of the prospects of justice and the reaching of the truth 

with every day that goes by. In the circumstances, I have established a clear 

right for an order compelling the finalizing of the investigations and the making 

of a prosecutorial decision in the Cradock Four case. 

331 I submit that I have demonstrated that the delays and the failure to take a 

prosecutorial decision have infringed our constitutional rights and that further 

delay will seriously prejudice my rights and that of the families. I have 

accordingly established a reasonable apprehension of injury. 
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332 The stress and trauma that we have endured for decades will be considerably 

magnified by any further delays. Already family members, key accused, and 

witnesses have died. My mother is elderly and is troubled by ill-health. 

Witnesses and potential accused are getting elderly and some may not live for 

much longer. Already one of the suspects, Eric Winter, is in hospital and is not 

expected to live much longer. In the circumstances, I submit that I have amply 

demonstrated that the balance of convenience favours me and our families and 

that we will suffer irreversible harm by any further delays. 

333 I submit that that I have no other viable or alternative remedy. I have 

exhausted all avenues of persuasion. Many years of knocking on doors and 

pleading for action has fallen on deaf ears. No civil remedies can deliver the 

justice and the truth that our families and I seek. 

A SPEEDY HEARING 

334 The applicants will seek case management of this application designed to 

obtain a special allocation for the hearing of the application at the earliest date 

convenient to the above Honourable Court. 

335 Our families and I have exercised considerable patience and restraint over 

more than three decades. Once the amnesty applications of the perpetrators 

had been finalized, and the matter handed over to the NPA, we expected action 

to be taken. We lived in hope that the next week or the next month, or failing 

that the next year, would yield some resolute action on the part of the 

authorities. Year after year passed without progress. We can wait no more. 

132



133 

336 If the responsible agencies cannot or will not make a prosecutorial decision 

after such a long effluxion of time, then this Honourable Court should exercise 

its inherent powers to prevent a grave injustice from unfolding. 

337 With every day that goes by the prospects of justice and reaching the full truth 

are receding. Several family members, witnesses and accused have entered 

their twilight years. This ground alone justifies shortened time periods for the 

early hearing of this matter. 

CONCLUSION 

338 In the circumstances, I submit that a proper case has been made for the relief 

sought and I pray for an order as set out in the notice of motion. 

HANYO BRUCE MATTHEWS CALA TA 

The Deponent has acknowledged that he knows and understands the contents of 

this affidavit, which was sworn to before me and the deponent's signature was 
/' 1h 

placed thereon in my presence at LPpt To LA.)11 on this the ( 5 day 

of July 2021, the regulations contained in Government Notice No R1258 of 21 July 

1972, as amended, and Government Notice No R1648 of 19 August 1977, as 

amended, having been complied with. 

COMMI 

FULL NAMES: G-0·,u TeJE1'3-ef1 
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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

Case Number: 

In the matter between: 

LUKHANYO BRUCE MATTHEWS CALATA 

SINDISWA ELIZABETH MKONTO 

MBULELO TERENCE GONIWE 

NOMBUYISELO NOLITHA MHLAULI 

and 

,, 
LC 1 

First Applicant 

Second Applicant 

Third Applicant 

Fourth Applicant 

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS First Respondent 

MINISTER OF JUSTICE AND CORRECTIONAL SERVICES Second Respondent 

NATIONAL COMMISSIONER OF THE SOUTH AFRICAN POLICE 
SERVICE Third Respondent 

MINISTER OF POLICE Fourth Respondent 

CHRISTOFFEL PIERRE VAN DER WESTHUIZEN Fifth Respondent 

HERMANUS BAREND DU PLESSIS Sixth Respondent 

LOURENS DU PLESSIS Seventh Respondent 

ERIC WINTER Eighth Respondent 

CRAIG WILLIAMSON Ninth Respondent 

ADRIAAN JOHANNES VLOK Tenth Respondent 
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GERRIT NICHOLAS ERASMUS Eleventh Respondent 

IZAK JOHANNES ENGELBRECHT .Twelfth Respondent 

BAREND JACOBUS DU PLESSIS Thirteenth Respondent 

FREDERIK WILLEM DE KLERK Fourteenth Respondent 

JOHAN VELDE VAN DER MERWE Fifteenth Respondent 

LUKAS DANIEL BARNARD Sixteenth Respondent 

DANIEL JACOBUS LOUIS NEL Seventeenth Respondent 

SAMUEL JOHANNES DE BEER Eighteenth Respondent 

CONFIRMATORY AFFIDAVIT 

I, the undersigned, 

CHRISTOPHER REGINALD CLIFFORD MARION 

do hereby make oath and state that: 

1 I am an adult .male professional investigator residing in Pietermaritzburg in 

KwaZulu•Natal. I am currently contracted by the Foundation of Human Rights 

(FHR) to investigate serious crimes committed during the apartheid era. 
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