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Accused's assertion of his fajr trial nahts 

101 Rodrigues claims that his rights contained in sections 35(3)(a), 36(3)(d), 35(3}(i) 

of the Constitution as well as his rights to remain silent and not incriminate 

himself have been infringed. 

102 The accused's fair trial rights must be balanced against the profound social 

interest in bringing a person charged with a serious criminal offence to trial. 

Society benefits as a Whole when a prosecution takes place in a structured 

legal system before a public forum and whete the liability of the aocused is 

resolved. 

103 Considerations of the aocused's claimed violation of rights must be juxtaposed 1 0 

a.gainst the societal demand that those accused of serious offences, such as 

murder, must stand trial. ThIs is one of the reasons why the crtmeof murder in 

South Africa never prescribes, no rnatterhow old thecnme Is. 

Evidentiary Issues 

104 The accused complains about various evidentiary issues that arise from the 

delay in prosecuting him, including material dIsputes relating to the 

circumstances of Timot's death, the unavailability of medical experts, the 

impairment of witnesses' memOries and the destruction of crucial records. 

105 However, the accused'$ complaints are without foundation. \ 
~ I) 
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105.1 First, in criminal proceedings. it is not the accused but the prosecution 

that bears the evidentiary onus. Moreover, the standard of proof is an 

onerous one - the guilt of the accused must be established beyond 

reasonable doubt. 

105.2 Second,any prejudice that the accused claims may arise from an 

absence of evidence may be remedied by the accused applying for a 

discharge in terms of section 174 of the CPA at the end of the 

prosecution's case. 

105:3 Third. judicial officers have the expertise to assess the credibility and 

reliability o(witness testimony. and to assess this holistically. 

Accused's Health 

106 Rodrigues who is 79 years old al/eges he will "suffer serious prejudice to my 

health should this trial proceed", including adversely affecting his health. He 

claims that he is suffering from multiple ailments. 

107 At the outset, I must point out that the accused's claim of fragile health is an 

entirely bald claim. He puts up no evidence to support this claim. No medical 

reports or doctor's certificates accompany the founding affidavit. If Rodrigues 

was genuinely in poor health,it would have been a simple matter to put up 

basic proof. The accused's claim is most likely false. 

108 In any event I submit that there is considerable domestic and international 

precedent for prosecuting elderly and unwell accused. I have pOinted to 

472 

10 
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several examples where prosecutions were brought after a thirty-year plus 

delay and some even more than 70 years. In all these cases, the accused were 

elderly, several in their 80s and 90s. 

109 It would send a terrible and counter-productive message if this Court were to 

signal that those who have manag~d to evade justice for decades would be 

accordingly rewarded. Rather, perpetrators of all crimes, particularly serious 

crime, should know that they will have to account for their actions. riO matter 

how old they are. 

Stay of Prosecution and Withdrawal of Charges 

110 My family opposes the permanent stay of prosecution sought by the accused. I 10 

am advised and submit "that the factors that a court will consider when granting 

a permanent stay are: 

110.1 The nature of the prejudice suffered by the accused; 

110.2 The nature of the case; 

110.3 Systemic delay. 

Prejudice 

111 While having to face justice at an advanced age is unpleasant, Rodrigues 

brought this situation onto himself. As mentioned above, Rodrigues had several 

opportunities to come clean and simply provide the truth in exchange for his 
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freedom. He chose however to remain obstructive and un-cooperative and 10 

prolong my family's pain. 

112 In any event it is open to Rodrigues to raise his age and any special 

circumstances at mitigation of sentence, should he be convicted. 

Nature of the case 

113 Rodrigues faces serious charges, including murder and defeating andl or 

obstructing theadmihistration of justice. Both -crimes are very serious, 

particularly that of murder. 

Systemic delay 

474 

114 I have already analysed the delay occasioned in prosecuting the accused. 10 

Moreover, such delay does not outweigh the special circumstances of this case 

together with the interests of justice and the overwhelming public interest in 

seeing justice done. 

115 OUf hig/1est court has held that the ultimate consideration in granting a stay is 

the "interests of justice", which denotes an equitable evaluation of all the 

circumstances of each case. Having regard to everything f have set out, / 

submit that the present case 'is of the exceptional sort where the interests of 

justice cry out for a prosecution to proceed against the accused. 
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AD SERIATIM RESPONSE TO THE APPLICANT'S FOUNDING AFFIDAVIT 

116 I set out below my answers to the individual averments made by the applicant 
,-'2...53 

in his founding affidavit. To avoid undue repetition, everything I have set out 

above- must be read as an answer to the contentions advanced by the 

applicant. 

~-9 
117 Ad paragraphs 1 to 5 

117.1 The contents of these paragraphs are noted. I point out that despite 

my family possessing an obvious and clear interest in this application, 

the accused elected not to cite the family in the application. This forced 

us to bring a substantive application to intervene in these proceedings, 1 0 

thereby causing further delay and costs. 

c:r-IO 

118 Ad paragraph 6 

118.1 I note the form of the relief sought by the accused but deny that the 

accused is entitled to this relief. I point out that despite the accused's 

criminal prosecution pending before the Johannesburg High Court, he 

elected to institute the application in piecemeal fashion before the 

Pretoria High Court. 

118.2 In my intervention application, I originally sought to declare this to be an 

abuse of this Court's process but have since not pursued this relief in 

view of the matter being subject to case management 

Johannesburg High Court in which it will be heard. 

20 
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119.1 I note the various rights relied upon by the accused. While the accused 

is entitled to assert his fair trial rights, I repeat that these must be 

juxtaposed against the societal demand that those accused of serious 

offences, such as murder, must stand trial. 

119.2 I deny that the accused has made out any case for an infringement of 

his rights in terms of section 12 of the Constitution. Despite pleading 

this right. Rodrigues has failed to provide any factual and legal basis to 

demonstrate any actual or threatened arbitrary deprivation of his 

freedom, detention without trial or cruel or inhumane punishment. 

1"2-
120 Ad paragraphs 9 and 10 

The contents of these paragraphs are noted 

\'Z...-ILj. 
121 Ad paragraphs 11 to 13 

I have no knOWledge of how the first respondent framed the Charges against 

the accused, however the genesis of the prosecution against the accused was 

the judgment of the Reopened Inquest, which made serious credibility findings 
l~ 

against Rodrigues (para 315). 

ILl-
122 Ad paragraph 14 

122.1 The contents of this paragraph are, denied. The attempt by Rodrigues " 

476 

10 

to make something of the removal of section 257 is based on a ~' 20 

misreading of sections 18 and 257 of the CPA. Section 18 provides / \ 

m:- j ) 
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that the NPA's right to institute a prosecution in respect of murder does 

not prescribe byeffJuxion of time. Chapter 26 of the CPA (which 

includes section 257) empowers a court to grant competent verdicts in 

the alternative to a main charge if a main charge, such as murder, 

cannot be proven. Section 257 accordingly does not have the effect of 

creating an offence, but merely permits a court to convict an accused 

as an accessory after the fact to murder if it cannot be proven that the 

accused himself meets all the requirements for criminal liability in 

respect of murder. 

122.2 Rodrigues not only participated in the cover up of Timors murder in the 10 

first inquest, but doggedly persisted with the cover up before the 2017 

re-opened inquest. This was a specific finding made by the re-opened 

inquest court noted in its judgment. While Rodrigues can no longer be 

held criminally liable for his cover up before the 1972 Inquest he can be 

held liable for pursuing the cover-up before the 2017 Inquest. 

14-15 

123 Ad paragraphs 15 to 16 

123.1 The contents of these paragraph are denied. The accused claims that 

the re-opened inquest court concluded in its findings that he was not 

involved in the causing the death of the deceased; and at worst he was 

only found to be an accessory after the fact to murder. However. a 20 

close reading of the judgment discloses not a single reference or 

finding anywhere in the jUdgment to Rodrigues playing no role in thff 

death of the Timol. 
,\ 

.
1 .. \ 
~j\ 

~~i ; 
\ .... .-... / 
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123.2 Indeed the fact that the Inquest Court found that the fall had taken 

place in the morning not the afternoon and that the version of 

Rodrigues on this point "was fabricated and stage-managed as part 

of a cover up to conceal the facts around the death of Timot' (paras 

245 and 320.8) can only mean that the Court left the door wide open 

to the possibility that he was involved in the criminal program a lot 

earlier, making him an accomplice or co-conspirator. 

123.3 Once it is accepted that the fall took place in the morning not the 

afternoon then everything stated by Rodrigues in relation to what 

happened on 27 October 1971 is, without exception, patently false. 

123.4 It can be safely concluded, at the very least, that Rodrigues continued 

to conceal the commission of multiple offences in the second inquest 

and in so doing, he continued to single-mindedly defeat the course of 

justice. Through his cover-up in both inquests he associated himself 

with the main offences of torture and murder, with knowledge of their 

commission. 

123.5 Rodrigues willingly allowed himself to be used as a pawn of the S8 

interrogators. 8y his own admission he knew Gloy and Van Niekerk 

"very welf' and even shopped for their groceries and transported their 

478 

10 

children when they were away (Rodrigues evidence, Vol 9, p 744, line 20 

14 - p 745,Iine 12;p 746, lines 7 -15, Reopened Inquest). 

123.6 It is probably no coincidence that Rodrigues was recruited into the S8 

by the notorious Brigadier Theunis Jacobus 'Rooi Rus' Swanepoel 
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eRooi Rus Swanepoel") who he knew ' Ivery welf' (Rodrigues testimony. 

Vol 9, P 687,lines 15 - 20, Reopened Inquest). Rooi Rus Swanepoel 

was deeply implicated by the TRC in several crimes committed against 

detainees. including the demise of Suliman "8abla" Saloojee who fell to 

his death in 1964 from the 7th floor of Gray's Building, then HQ of the 

Johannesburg S8 (TRC Final Report pp 540-541, Exhibit H12). Gloy 

accompanied Rooi Rus Swanepoel to France in 1968 to receive 

training in "interrogation andoounter-interrogation techniques" (TRC 

Report Vol 2 Ch. 3subsect. 14. para 125). 

123.7 Rodrigues admitted, for the first time at the 2017 inquest. that he 10 

stopped short of pretending that he had a fight with Timol, to explain 

away the torture injuries, when asked to do so by Major General 

Christoffel Andries Buys (" Buys"), the investigating officer (and Gloy 

and Van Niekerk). Presumably he realised that such a fabrication would 

open himself to taking the blame for the multiple non-fall injuries on 

Timol (Rodrigues oral evidence, Vol 9, P 675 line 10 - P 677, line 10; p 

683. line 12"- P 684, line 9; p 719, line 22 - P 720, line 10) 

jS-I" 
124 Ad paragraph 17 

124.1 The contents of these paragraphs are denied. Rodrigues, on his own 

version, spent time with Timol in room 1026, indeed the moments 20 

before Timol died. Not counting the time Rodrigues was left alone with 

Timol he spent some 20 minutes in the office with Timol, Gloy and Van 

Niekerk (First Inquest finding, p 5 of translated version). Rodrigues was .V 

unable to explain why he spent so much time in the interrogation room f 
~t}!) 
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when, on his version, his only task was to drop off pay cheques and a 

secret envelope; and he was not drinking any beverage (Rodrigues 

testimony, Vol 9, p 690, 696 - 697; Vol 10, P 768 - 769). It is yet 

another tall story that only a compliant and corrupt magistrate would 

buy. 

124.2 According to expert evidence placed before the re-opened inquest, 

Rodrigues must have observed considerable injuries on Timo!. 

including bruising and swelltng of his upper lip, left wrist and hand; 

abrasions on his forehead and neck; fracture of his left upper jaw 

480 

posterior and fracture of his left lower jaw at the angle of jaw 1 0 

(Reopened Inquest, evidence of Dr S Holland read with the post 

mortem report). This was also a finding made by the inquest court in 

2017. 

124.3 The claim of Rodrigues that Timol was injury free when he saw him in 

room 1026 on 27 October 1971 is manifestly false. The veracity of his 

various denials Is for a criminal court to finally determine. 

ICo-Il 
125 Ad paragraph 18 

125.1 The contents of this paragraph are denied. The accused claims that he 

was stationed at S8 HQ in Pretoria and would go to S8 offices to 

attend to administrative issues such as salary and payment enquiries. 20 

Rodrigues attempts to give the impression that it was routine practice to , 
I 

attend at S8 brahches to deliver pay cheques, so his presence at JVS l\ 
:& jf) 
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on the fateful day was nothing out of the ordinary. This was yet another 

patently transparent lie. 

125.2 Rodrigues testified at the re-opened inquest that his visit on 27 October 

1971 was in fact his very first visit to JVS (Rodrigues testimony, Vol 10, 

P 777). Indeed, on his own version he had no idea where to go on 

arrival at the building. JVS was in fact the biggest S8 branch office with 

the most members outside of Pretoria, yet he had never been there 

before. This is even more incredulous given that at the time he had 

been a Paymaster Clerk at Security Branch HQ for nearly 2 years. 

125.3 It is quite apparent that Rodrigues was not caned over to JVS for 10 

administrative purposes. He was called over to collaborate in the 

crimes to be committed by Gloy, Van Niekerk and others. Ultimately, 

he was to be used to shield Gloy and Van Niekerk from scrutiny as to 

what happened in room 1026. In this, he was a willing participant. 

125.4 Rodrigues further asserts that "it would have been regarded as a very 

serious breach of security should I have involved myself in any 

operational issues and! 'or sh,ould anybody have allowed me to 

participate in operational matters". And yet this is precisely what 

happened, at least on his version, on the afternoon of 27 October 1971 . 

125.4.1 Firstly. Rodrigues claimed he was asked to transport a secret 20 

document in an envelope to Gloy and Van Niekerk. It is a 

fabrication. He had no security clearance to carry out such a 

task and it is quite obviously not the job of a paymaster clerk. 
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125.4.2 Secondly in room 1026 in JVS., Rodrigu~s was supposedly 

asked by Gloy and Van Niekerk to guard Timol on his own. On 

the police version, Timol was the S8's most important detainee 

in years. This was an operational matter for which Rodrigues 

was not trained or authorised to do. Indeed, In his haste to 

rebut the case against him he concedes that hts version of 

what took place on 27 October 1971 was a "very serious 

breach of security". It is a scenario that is simply not believable, 

especially since at JVS at the time there would have probably 

482 

been a hundred or more S8 and SAP members available to 10 

guard a detainee. Such inconsistencies invariably emerge 

when a version is concocted. 

1-,;'- 19 
126 Ad paragraphs 19.1 to 19.6 

In the accused's overview of events, he notably fails to mention that the 

investigating officer, Buys, and the interrogators, Gloy and Van Niekerk, asked 

him to fabricate a version, namely to pretend that he and Timol had fought in 

room 1026. He never disclosed this to the first inquest and indeed kept it 

secret until the re-opened inquest in 2017. Rodrigues could have come 

disclosed it to the TRe but specifically chose not to .. 
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19 
127 Ad paragraph 19.7 

It is difficult to believe that the accused did not possess the TRC's report on 

Timol's death. The TRe report is a public document that is freely available on 

several websites and is accordingly easily accessible. 

w 
128 Ad paragraph 19.8 

Rodrigues notably omits to mention that he flatly refused to participate in the 

TRe process, including appearing before the TRC. He attempts to give the 

impression that had he been able to 'jog his memory' by reading his 'statement 

andl or evidence' from the initial inquest he would have happily cooperated with 

the TRC. This is another false claim and is disputed by TRC investigator, P~ers 10 

Pigou. 

2.\ 
129 Ad paragraph 19.12 

The accused did not agree to voluntarily testify before the re-opened inquest 

court. The learned Mothle J had to subpoena the accused to appear before the 

re-opened inquest court. 

2:2_ 
130 Ad paragraph 19.16 

130.1 The contents of this paragraph are denied. Rodrigues attempts to 

mislead this Court by claiming that the only new evidence generated in 

the reopened inquest was the evidence of the two forensic pathologists t. 

and the aeronautical engineer, dealing with the trajectory of the fall. J)n 
. VI 

m 
20 
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130.2 While the forensic evidence was instrumental in demonstrating that the 

police version of Timol's death. and that of Rodrigues. was impossible 

to have occurred. it was far from the only new evidence. (It is worth 

noting that his legal team made no serious attempt to dispute the 

forensic evidence. notwithstanding that his expenses were paid by the 

State). The accused overiooks considerable other evidence including: 

130.2.1 The similar fact evidence of horrendous torture endured by Dr 

Salim Essop, Dr Dilshad Jethamand Professor Kantilal Naik as 

welf as some 11 affidavits setting out accounts of torture by the 

S8 at JVS. 

130.2.2 This similar fact evidence on torture and cover-ups was 

reinforced by the testimony of former S8 officer. Paul Erasmus, 

and the expert evidence of Professor Don Foster who had 

extensively researched abuses in apartheid era detention. 

130.2.3 The affidavit and testimony of the family's investigator. Frank 

Dutton, who demonstrated how the original investigation was a 

complete sham aimed at suppressing the truth and protecting 

the officers involved . 

130.2.4 Professor Kenneth Boffard, Trauma Director and Academic 

Head at the Department of Trauma Surgery at Milpark Hospital, 

who testified that. following the fall, Timol should not have been 

moved until an ambulance arrived; that the police would have 

known this and that they knew the consequences of moving 

him and not calling an ambulance. 

484 

10 

20 
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130.2.5 Three unconnected civilian witnesses who testified as to what 

they saw and heard on 27 October 1971 and all put the timing 

of the fall at mid-morning. 

130.2.6 Two witnesses who saw Timol not long before his arrest and 

saw him to be in good shape with no visible injuries. 

130.2.7 Evidence from his brother, Mohammed Timol, who testified that 

his brother would not have opted for suicide; as well as the 

evidence .of 3 associates in the underground who debunked the 

so-called 'suicide' document, 'Inkululeko Freedom No. 2'. 

introduced surreptitiously into evidence by the SB in the first 1 0 

inquest, as a blatant forgery. 

130.2.8 The personal police files of Timol, Naik, ·Jetham. Mohamed 

Timol and Quinten Jacobsen which demonstrated the round the 

clock system of interrogation to enforce sleep deprivation. One 

detainee could have up to 17 interrogators. 

130.2.9 The police files of six S8 officers, including Rodrigues, Van 

Niekerk and oihers. The file of Rodrigues disclosed that he had 

a prior cOTiviction of perjury and had bizarrely received a letter 

of commendation 2 days before the first inquest finding was 

handed down. The file of Van Niekerk disclosed a conviction for 20 

2 counts of assault (in which the victim died) and multiple 

complaints of torture against him and Gloy. 
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131.1 The contents of these paragraphs are denied. The accused makes the 

remarkable claim that the NPA knew it would prosecute before the start 

of the second inquest. This claim is made without reference to any 

evidence or facts but simply on the basis that the NPA confirmed in its 

response to a request for further particulars that it had supplied all 

documentation and exhibits. No explanation is offered as to why this 

supposedly follows. 

131.2 The claim of Rodrigues that he did not enjoy a right to silence in the 

inquest, suggests that he was placed at risk of incriminating himself. 

The right against self·incrimination is routinely invoked in inquests. The 

accused Was represented by an attorney and counsel throughout the 

proceedings and he could easily have claimed his right against self-

incrimination. 

131.3 The procedure employed in the Reopened Inquest was in strict 

accordance with the Inquests Act 58 of 1959 ("the Inquests Act"). 

Nonetheless Rodrigues complains that the use of his testimony in the 

inquest proceedings ina prosecution infringes his constitutional rights. 

If this was a serious complaint, then he would have challenged the 

constitutionality of the relevant provisions of the Inquest Act. Rodrigues 

did not do so. 

486 

10 

20 
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2...1 
132 Ad paragraphs 27 to 28 

The contents of these paragraphs are denied for the reasons already set out 

above. 

2..1-1..9 
133 Ad paragraphs 29 to 30 (including sub-paragraphs) 

133.1 The contents of these paragraphs are denied and have been previously 

addressed. I further point out that the accused's allegations are 

nothing more than pure speculation. The true position is that the 

decision to reopen the inquest was made primarily on a consideration 

of a single statement, that of Salim Essop. 

133.2 This statement was taken by the family's legal representatives and 10 

provided to the NPA. The bulk of the remaining evidence adduced in 

the inquest was procured after the decision to reopen the inquest. 

~3-u3 
134 Ad paragraphs 35 to 43 

134.1 The allegations made in these paragraphs are largely repetitive and 

have been dealt with. The inquest court made no positive finding that 

Rodrigues was not involved in the murder of Timo/. The NPA is in any 

event not bound by the findings or recommendations of an inquest 

court. 

134.2 I point out that it is not the accused, but the NPA that bears the onus of 

establishing the accused's gum beyond a reasonable doubt, 1 20 

' \ 

f£ vt 
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Accordingly, the absence of witnesses, evidence and records does not 

prejudice the accused but places a greater burden on the NPA. 

31 
134.3 As mentioned above the accused's claim of fragile health (in para 41.5) 

i$ an entirely bald claim. If Rodrigues was in such poor health, it would 

have been elementary enough to put up basic proof. 

134.4 The allegation that the Timol family was represented by senior counsel 
34 

at the re-opened inquest (para 42.9) is untrue. The family was 

represented by junior counsel (who acted pro bono) and a baby junior 

counsel. 

4S 
135 Ad paragraph 47 

135.1 The allegations in this paragraph have been addressed previously. 

Rodrigues maintained his silence for 45 years. This is hardly the 

conduct of someone who always cooperated with investigators. 

135.2 His wall of silence is particularly · egregious since he knew that my 

family was campaigning for the truth. He notes in his founding affidavit 
wfo 

at paragraph 49.1 that Timol's mother testified before the TRC in April 

1996 and that her "testimony, relating to the death of the deceased was 

widely covered, not only locally but also internationally, by the media." 

Rodrigues was well-aware of our plight but chose to remarn silent. This 

is the same cruel modus operandi (the so-called code of silence) 1 
:f&-vi 

employed by virtually all fonner S8 members. 

488 

10 

20 
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135.3 I reiterate that, in 1996, when TRC investigator Piers Pigou met the 

accused in Pretoria, the accused refused to cooperate with the TRC 

and declined to make a statement or appear in a hearing. Again, this is 

hardly the conduct of a cooperative witness, let alone an honest one. 

135.4 Pigou did not trace Rodrigues at his home but rather at his place of 

work at SanParks. 

45 
136 Ad paragraph 48 

The contents of this paragraph are denied for the reasons already set out 

above. There were no proceedings until 2017. He took no steps to come clean 

or even to bring to the attention of the TRC or the authorities that he had been 10 

asked to cover up the torture of Timol by fabricating a version of a fight (which 

he only belatedly disclosed in the reopened inquest). 

137 Ad paragraph 49 and subparagraphs 

I have dealt with the various lapses of the SAPS and NPA elsewhere in this 

affidavit. These lapses have caused our family indescribable pain and hurt. I 

note with considerable irony that Rodrigues wishes to use the regrettable 

lapses of the police and prosecutors in pursuing apartheid-era cases, which 

directly benefitted him, in order to elude justice. 
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138.1 The contents of these paragraphs have been addressed elsewhere in 

this affidavit and are accordingly denied to the extent necessary, 

alternatively it is for the NPA to respond to claims made in respect of 

the pre ... trial process. 

138.2 I pOint out again that it is not the accused, but the first respondent that 

bears the onus of establishing the accused's guilt beyond reasonable 

doubt. Until then his presumption of innocence will be respected by the 

criminal justice process. 

490 

138.3 As m¥ legal representatives did in the reopened inquest, it is always 10 

open to the accused to adduce his own expert and forensic evidence in 

rebuttal, regardless of the delay. 

138.4 I repeat that there is not a shred of evidence before this Court that the 

accused is of fragile health. 

138.5 Rodrigues has not been charged either with assault or assault with 

intent to cause grievous bodily harm. 

138.6 If the NPA's case is as flawed as Rodrigues claims, he is free to bring 

an application for discharge at the close of the State's case in terms of 

section 174 of the CPA. 
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The contents of this paragraph are denied. The accused's application should be 

dismissed with costs. 

-z..q;, - ,&9-3 
AD SERIATIM RESPONSE TO THE NPA'.s ANSWERING AFFIDAVIT 

140 I set out below my answers to the averments made by the NPA in its answering 

affidavit. To avoid unduly burdening this affidavit I will not repeat background or 

answers already provided, but these should be read as an answer to the 

contentions advanced by the. NPA's deponent. 

'2.'S'" - 2. 9 9 
141 Ad paragraphs 1.1 to 2.24 

The contents of these paragraphs are noted. It is however particularly 1 0 

conspicuous that no explanation is provided for the near total inaction of the 

NPA in the post-TRe period (between approximately 2002 and the lead-up to 

the 2017 inquest. 

'BoS-Oc% 3o'g-3\O 
142 Ad paragraphs 3.14 to 3.15 and 3.20 (including sub-paragraphs) 

142.1 While I agree that the period in section 35(3)(d) of the Constitution 

refers to the period between the issuing of an indictment and the 

commencement of a trial, the period leading up to the decision 

institute criminal proceedings cannot be ignored. 
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142.2 I point out that the deponent has failed to mention that page 7 of the 

NPA's PrOSecution Policy demands that the period between the 

committal of crime and the trial date be considered. The Prosecution 

Policy provides that: 

«When censidering whether er net it will be in the public interest to. 
prosecute, pro.secutors must censicler all relevant facters, including: 

492 

• Whether there has been an unreasenably long delay 
between the date when the crime was committed, the 
date on which the prosecution was instituted and the 
trial date .... " (Emphasis added) 10 

142.3 Accordingly. what transpired dl,Jring this time"'period must be explained 

by the NPA, which it has inexplicably chosen not to do. This gives rise 

to suspicion that the NPA is shielding itself from embarrassment as well 

as violations of its obligations and duties under the Constitution. the 

National Prosecuting Authority Act 32 of 1998 (Uthe NPA Act"), and its 

Prosecution Policy. 

142.4 In the post-TRC period no investigation into my uncle's murder was 

conducted by the NPA or SAPS until 2016. This was notwithstanding 

my request to the NPA in 2002. Aside from speaking to one joumalist 

in Cape Town nothing was done. This singular act does not constitute 20 

an investigation. So much more could have done. 

142.5 At that time, the key role players were still alive, such as the 

investigating officer General Stoffel Buys and the two 

interrogators, Captain Johannes van Niekerk and 

Gloy. None of these individuals were approached. 
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142.6 Experienced investigator, Frank Dutton expressed his dism~y at the 

approach of the NPA in the abovementioned article written by Kevin 
504-SOI 

Bloom (annex "'C3"). It reads that: 

lilt is clear that the PCLU task team did not bother itself with 
'studying' the Timol matter (which amongst other facts, disclosed 
several potential witnesses who had not been interviewed), before 
making an irrational recommendation (based on the report of a 
journalist rather than the facts contained in the filed material) not to 
prosecute and to close the matter without interviewing the potential 
witnesses. 1 0 

Chris Macadam followed a similarly unreasoned course of action 
(concerning himself only with the journafjst, and not determining the 
facts of the matter or foJ/owing up on the potential witnesses). He 
however also called on the Timol family to provide any (fldditional 
relevant material In respect of the death so that the case could be 
reconsidered in light thereof. This was obviously a ploy to move the 
onus for investigation from the authorities to the Timol family. It 
effectively meant that if the family failed to provide additional 
materia', the PCLU would not move, and the case would remain 
'closed'. 20 

On 31 October 2006 Van Niekerk died; on 25 February 2007 Buys 
died; on 30 July 2012 Gloy died. Ultimately. Macadam had nearly 9 
years to carry out the most elementary and basic investigation. He 
had nine years to interview Salim Essop (who was arrested with 
Timol and brutalised into a coma), as well as other detainees who 
could testify to their own torture as well as what they had heard and 
seen on the 10th floor. He had nine years in which to identify the 
whereabouts of police officers who had interrogated or guarded 
Timol. He had nine years in which to peruse the police files for 
evidence linking the latter to brutalily. He had nine years to trace 30 
Rodrigues and interrogate his version of what transpired in room 
1026. He had nine years in which to do a walkabout around the 
building to discover potential witnesses to the fall (which is how the 
family's lawyers discovered witnesses 45 years later). He had nine 
years to consult forensic pathologists and trajectory experts to 
determine whether the police version was possible or not. But 
Macadam did none of the above in these nine years." 

I will be. calling for an inquiry into those prosecutors and police who failed i1 

their duties to uphold the rule of law. t 
£ ~ 
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144.1 The impression is gained from this paragraph that it was smooth sailing 

from the moment that the NPA met with the familys representatives in 

January 2016. In fact, my lawyers had to threaten the NPA with 

litigation on several occasions to get the reopened inquest off the 

ground: 

144.1.1 Following several earlier communications, my attorney, Moray 

Hathorn of Webber Wentzel ("Hathorn"), emailed the deponent 

on 21 June 2016 to remind him that the witnesses in the Timol 

494 

and Neil Aggett cases were old, and their evidence may be lost 1 0 

if there was any further delay in reopening these inquests. 

Hathorn pointed out that this would have a devastating impact 

on the interests of justice and he called upon Advocate TP 

Pretorius SC to reach a decision in "the next few days, or at the 

very latest within the next 2 weeks", A copy of this email is 
bOB Je e CeO 

attached as "'C21". 

144.1.2 On 8 July 2016, Hathorn addressed a letter to the then NDPP. 

Adv Shaun Abrahams, in which he indicated that "[s]hou/d a 

decision not be taken imminently our instructions are to take 

the necessary /egal steps to secure such a decision" A copy 20 
b04- / c.8 ~ ( -b'Z-

of the letter is attached as "IC22". 

144.1.3 A further letter was written on 11 August 2016 to the deponent, 

referring to communiques exchanged in July 2016, seeking an 

update on whether a recommendation had been made to the \ 

c;;) 4) 
~ tJJ 
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NDPP, The urgency of the matter was stressed with the letter 

concluding that "{s]hou/d we not receive such advice by that 

time [17 August 2016] our instructions are to take appropriate 
~oS" Ica b3-~,\-

action". A copy of the letter is attached as "IC23". 

144.1.4 Following on a telephonic conversation between the family's 

attomey of record and the deponent. a further letter was 

authored on 23 August 2016. In this letter it was pointed out 

that the NPA was palpably delaying the process and that the 

deponent did "not have to finalize every last aspect of the 

investigations before these steps are taken". It was placed on 10 

record that the delay was prejudicial. Detailed evidence was 

provided as to why the Timol and Aggett inquests were ripe for 

re~opening. The letter concluded with the following threat: "In 

the circumstances we hereby demand that the necessary 

recommendations to the Minister of Justice in terms of section 

17 A of the Inquest Act 58 of 1959 to reopen the aforesaid 

inquests be made by no later than 30 September 2016." A 
~/C66S-11 

copy of the letter is attached as "IC24" ~ 

3 'Z..<tS' 
145 Ad paragraph 6.12 

While it is correct that if Rodrigues had made full disclosure to the TRC, Gloy 20 

and van Niekerk could have been prosecuted, it is equally true that if the NPA 

and the SAPS had conducted even the most basic investigation In 2002, wh 
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requested them, then Buys. Gloy, Van Niekerk and others could have been 

prosecuted and held to account. 

3U4 
146 Ad paragraph 7.50 

The NPA has omitted to attach the affidavit of the unnamed investigating officer 

marked "XX". 

3u.9 
147 Ad paragraph 8.14 

147.1 There is considerable irony to the claim made in this paragraph that "it 

is not for victims to engage in investigations and prosecutions and that 

it will be a sad day in history if it's found that organisations seized with 
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these mandates fail in thei; functions". This is in fact precisely what 10 

happened. 

147.2 If my family had not investigated my uncle's murder and, had we not 

engaged in intensive lobbying, the reopened inquest and these criminal 

proceedings would never have happened. It was the investigations of 

our private investigator, Frank Dutton, that opened the door to this 

case. The decision by the NPA to reopen the inquest was made on the 

back of his investigations. 

147.3 The bulk of the investigations and preparation were carried out by the 

family's investigator and legal representatives. 


