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54 The failure to investigate and prosecute those who were denied amnesty or 

who spurned the process represents a deep betrayal Of all those who 

participated in good faith in the TRC process. It completely undermines the very 

basis of South Aftica's historic transition. The failure stands as a betrayal of 

victims who have. been waiting ·for the criminal justice process to take its course 

and has added considerably to their trauma. Indeed, the policy or approach to 

allow perpetrators to escape justice adds insult to the suffering endured by 

victims. 

55 Above all, the failure stands as a betrayal of all South Africans who embraced 

the spirit of truth and reconciliation in order to move beyond the bitterness of 1 0 

the past. The failure is wholly inconsistent with the spirit and purpose of South 

Africa's constitutional and statutory design In dealing with crimes of the past. 

Post TRC efforts 

56 Following the TRC process, my family .and I made attempts to persuade the 

NPA to investigate and launch criminal proceedings against those responsible 

for Timol's death, including the accused. 

57 I started my investigations by reading and analysing the newspaper collection 

of all articles kept by the family; identifying and locating individuals linked to 

Uncle Ahmed. Sadly, my grandmother, Hawa, did not get the answers she 

hoped for. Her death in February 1997 inspired me to continue my 20 

investigations. 
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58 This led me to meet with TRC investigator, Piers Pigou, in 20()1 who confirmed 

that Rodrigues had refused to participate In the TRC process. During my 

research, I engaged with numerous individuals who were detained with Ahmed. 

I worked closely with the Steve Biko Foundation which continues to support my 

initiatives to preserve the legacy of Uncle Ahmed .. 

59 I even went as far as calling the perpetrators I suspected were responsible for 

killing my uncle. On 27 September 2002, I gathered the courage to call Gloy. I 

confronted him with the results of my own investigation indicating that I knew 

that he was in the room at the time that Timol aHegedly 'jumped'. Gloy denied 

448 

that he was in the room and referred me to the finding in the fjrst inquest that 1 0 

had exonerated him. 

60 During my investigations, I ascertained that a number of pOlice officials, directly 

involved in the interrogation of my uncle Were still alive. This included Gloyand 

Van Niekerk. 

60.1 I had three telephonic conversations in 2002 with Gloy. He played a 

leading role in the interrogation of Uncle Ahmed. During the first 

conversation, Gloy insisted that 1 had to look at the inquest records and 

that the calSe was closed. 

60.2 In our second conversation, Gloy stated that he was advised by his 

lawyer not to conduct an interview with me. He claimed that my 20 

grandparents had come to court with a bunch of lies about torture that 

was rejected by the court. 
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60.3 In our final conversation with Groy claimed that he had no reason to 

apply for amnesty when the inquest court had already ruled. He 

threatened to obtain a court order against me if I continued calling him. 

60.4 I attempted again to contact Gloy on 21 November 2002 requesting that 

we meet. Gloy refused to meet me again and it was clear that he was not 

going to cooperate with me or my family to assist us in reaching the truth. 

60.5 I refrained from contacting him again but the overriding urge to hear the 

truth overwhelmed me. I wrote a letter to Gloy in 2007 pleading with him 

that it was almost 36 years since Timol's death; and since he was 

approaching the end of his life he may want to speak the truth. My 10 

appeal was for us to meet and find closure. I received no response from 

him. 

61 In 2003 it had become clear that the TRC process had not led to results. My 

own investigations had been met with resistance. I accordingly approached the 

NPA's Priority Crimes Litigation Unit ("PCLU") (which was charged with 

investigating and prosecuting so called political cases) and asked them to 

investigate my uncle's case. 

62 On 25 February 2004, Advocate R C Macadam of the NPA's PCLU 

("Macadam") wrote to me advising of "negative results" of the investigation that 

had purportedly been launched. A copy of this letter is annexed hereto marked 20 
.50.3 /C6110 

"IC2" On 29 November 2006, the NPA's task team assigned to investigate my 

uncle's case produced its internal report, titled: "Report of the prgress made 

uJJ~ 
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by the Task Team on TRC CaseslJ, confirming that it had closed my uncle's 

case. In material part, the report stated that: 

"The nephew of the deceased requested that an allegation that one 
of the police officers who had interrogated the deceased had 
confessed toa journalist be investigated. 

The DSO traced and interviewed the journalist who denied the 
allegation. There was no other evidence to prove that the deceased 
had definitely been murdered and all other crimes had prescribed. 

The matter was therefore closed." 

450 

63 I was extremely disappointed that the NPA had closed its investigation into my 10 

uncle's murder. I doubted that any actual investigation had ever been 

launched. It is quite apparent from Macadam's affidavit dated 15 August 2017 

(exhibit Q1 before the 2017 inquest) that apart from contacting one journalist, 

nothing else was done. Indeed, not even the most basic investigative steps that 

one would have expected were taken. In this regard I annex hereto marked 
504-501 
"IC3" an online newspaper report titled "History) suppressed: What didn't get 

revealed at the Timol inquest' by Kevin Bloom published in the Daily Maverick 

on 22 September 2017. 

Suppression of the political cases 

64 I was very disappointed by the approach of the NPA which I believed to be 20 

cavalier and uncaring. I fell into a debilitating depression fearing that the truth 

would forever remain concealed. 

65 I learned later through the case of Nkadimeng & Others v The National 

Director of Public Prosecutions & Others (TPO case no 32709/07) (lithe 

Nkadimeng case") that something sinister was going on at this time. l is case 
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brought by Thembi · Nkadimeng, the sister of the slain heroine, Nokuthula 

Simelane; and the widows of the Gradock Four, (the young freedom fighters 

brutally murdered by a police hit squad), to set aside amendments to the NPA's 

Prosecution POlicy (made in terms of section 179(5)(a) and (b) of the 

Gonstitutio'n), which provided for a backdoor amnesty for political offenders. 

65.1 During the Nkadimeng case the National Director of Public Prosecutions 

("NDPP") was forced to disclose a secret 2004 government report titled 

"Report of the Amnesty Task Team", It Was revealed that on 

23 February 2004 the government's Director-General's Forum appointed 

a secret "Amnesty Task Team" ("ATT") to address "the abs~nce of .any 10 

guarantee that al/eged offenders will not be prosecuted'. Its report 

explored ways of avoiding the state's responsibilities to prosecute 

offenders denied amnesty by the TRG or who had not applied for 
6:ig- s I9 

amnesty. A copy of the aforesaid report is annexed hereto marked "IC4". 

(The annexes to this report have not been attached but can be supplied 

on request). 

65.2 On the recommendation of the An the NPA was required to amend its 

prosecution policy to facilitate impunity for apartheid era criminals. In 

striking down the amendments to the Prosecution Policy as "absurd" and 

unconstitutional. Judge Legodi held that: 

n ••• crimes are not investigated by victims. It is the 
responsibility of . the police and prosecution authority to 
ensure that cases are properly investigated and 
prosecuted." (Nkadimeng & Ors v National Director of Public 
Prosecutions [2008] ZAGPHC·422) 

20 
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65.3 Also, on the recommendation of the An. former President Mbeki 

introduced a political pardons program to further accommodate 

perpetrators. Civil society organisations had to approach the high court 

urgently to stop these pardons being issued in the absence of any inputs 

by victims and others (CSVR & Others v President of the Republic of 

South Africa & Others, Case no. 15320109, North Gauteng High Court). 

The Constitutional Court confirmed that it was irratibnal and a violation of 

the rule of law to exclude victims from the process (A/butt v Centre for 

the Study of Violence and Reconciliation, and Others 2010 (3) SA 293 

(CC). 

65.4 Notwithstanding the ruling of Judge Legodi in the Nkadimeng case the 

family of Nokuthula Simelane and the widows of the Cradock Four are 

still waiting for justice. Out of sheer frustration the family of Nokuthula 

Simelane was forced to file an application before the Gauteng DiVision of 

the High Court in Pretoria in the matter of Thembisile Phumelele 

Nkadimeng vs. National Director of Public Prosecutions & 8 Others, 

Case Number 35554/2015 on 20 May 2015. In this application they 

sought orders compelling the South African Police Service C'SAPS") to 

finalize their .investigations and an oroer compelling the NDP? to make a 

prosecutorial decision or refer the case to an inquest. 

65.5 This application disclosed evidence of gross political interference in the 

operations of the NPA, as per the supporting affidavits of former NDPP, 

Adv Vusumzi Patrick Pikoli ("Pikoli") and Anton Rossouw Ackermann 

SC, former Special Director of Public Prosecutions in the Office of the 

10 

20 
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NDPP and former head of the PCLU ("~ckermann"), and explained how 

the political cases from the past were deliberately suppressed. The 

aforesaid NPA officials were instructed and cajoled by cabinet ministers 

and the then Commissioner of the SAPS to stop all work on the TRC 

cases. Copies of the notice of motion filed in the aforesaid matter and 
520-'030 

the affidavits of Pikoli and Ackermann are annexed hereto marked "le5", 
S3J~SS9~ ~-~, Ice lq~2.1 j Sb'Z.-S'Li j SfoS/CT3 Zf6 j ~. 5"'''1; 5b~ fe8 2EI-30 j Sb'1 j 5'O/C631-U~ 

"le6" and "leT. The full papers can be supplied on request. 

Reopening the Inquest 

66 I took all my research, thoughts, emotions and investigations and penned my 

book entitled, '7imol - A Quest for Justice". It was launched at JVS on 30 1 0 

January 2005. As there remained numerous unanswered questions I continued 

conducting research for my second book which is at an advanced stage. 

67 Ahmed's brother, Mohammad Timol, had over the years reminded me that it 

was important for us to reverse the findings of Magistrate de Villjers. The family 

never accepted this finding as we remain convinced that the first inquest was a 

complete farce and cover up. 

68 I contacted former TRC Commissioner Yasmin Sookain 2009 to discuss the 

Timol matter. After delaying for several years, due to my depression, I finally 

arranged to meet Advocate Howard Varney, Frank Dutton and Yasmin Sooka 

at a meeting on 6 February 2015. At this meeting I was advised by the 20 

aforesaid to seek the reopening of the inquest to reverse the finding of 
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Magistrate De Villiers. Frank Dutton was appointed to investigate and uncover 

new evidence. 

69 Dutton uncovered considerable evidence and a meeting was convened with the 

NDPP, Adv. Shaun Abrahams on 19 January 2016 at the NPA offices in 

Pretoria. Dutton presented compelling new evidence that was not before the 

firstinquest. My lawyers made representations that it was in the interests of 

justice to reopen the inquest. Advocate George Sizos SC was invited to this 

meeting and he too made representations. The NDPP announced on 26 

October 2016 that he had accepted our application to re-open the inquest. 

The 2017 Inquest Finding - A Historical Moment 

70 In its judgment, the 2017 Inquest Court firmly rejected the police version, 

finding that it was a fabrication from start to end. The Court found that my 

uncie, Salim Essopand others were viciously tortured and that the police 

murdered Timol to cover up the torture. 

71 History will now reflect the official finding of the second Inquest Court that-

71.1 "at the time Timol was pushed either out of the window of room 1026 or 

at the roof top, he was in the company of members of the Security 

Branch in charge of his interrogation on duty"; 

71.2 "the push occurred during interrogation under circumstances where the 

Security Branch involved, resorted to torture"; 

454 

10 

20 
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71.3 it was "probable, on the evidence, that the Security Branch foresaw that 

their methods of interrogation carried the risk of death occurring, but 

nevertheless persisted unrestrained with the torture, appreciating that 

death might well occur"; and 

71.4 ''Timol did not jump as alleged. He was pushed by someone and there is 

thus a case that members of the Security Branch conducting 

interrogation at that time had to answer. Timol was in their custody as a 

detainee. They had complete control over him and they thus owed him a 

duty of care, for which they should have been held to account." 

72 The upshot was that the Court concluded that: 

"Timo/'s death was brought about by an act of having being pushed 
from the 1 dh floor Of roof of the John Vorster Square building to fall 
to the ground, such act having been committed through dolus 
eventualis as the form of intent and prima facie amounting to murder. 
There is prima .facie evidence implicating GJoy and Van Nieketk who 
were on duty and interrogating Hmol at the time he was pushed .to 
fall to his death. Rodrigues} [the accused] on his own version, 
participated in the cover up to conceal the crime of murder as an 
accessary after the fact, and went on to commit perjury by 

10 

presenting contradictory evidence before the 1972 and 2017 20 
inquests. He [the accused] should accordingly be investigated with a 
view to his prosecution." 

73 The Court was particLJlarlyscathing of Rodrigues: 

73.1 

73.2 

He contradicted himself in his testimony and affidavit before the first 
\,(.,- \,1 

inquest (para 296); and he gave different and conflicting accounts of the 
\,1 

events that transpired in room 1 026 (para 297); 

His evidence was contradicted, and he could not provide explanations for~ \..,.., 
the contradictory evidence of others (para 298); I 

~. 1r¥-
~-
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73.3 He belatedly introduced a new version (para .299). And, that: 

26 

"The impression gained by the Court from this statement was that 
Rodrigues wanted to paint a picture of a person who is independent 
and not easily influenced. He c/eat/y fabricated this version so as to 
bolster the credibility of his evidence. He could not satisfactorily 
explain why he had not disclosed this aspect of his evidence in the 
affidav;(, to the 1972 inquest or at any time thereafter. It seems to the 
court that this version was intended to bolster the oredibility of its 
own story and to present him as a person who was stating the truth 

456 

and being intolerant of any influence. This version is contradicted by 1 0 
his own statement that Buys asked him to add in his statement that 
Timol was not assaulted to which he agreed. The Court is of the view 
that there was no need for him to agree to any statement on assault 
as he was an officer from Compol Building in Pretoria who was 
employed as a salary clerk and therefore would not have known, on 
his own version, what goes on in the interrogation. He had 
repeatedly told the Court that he was not aI/owed to go into the area 
of interrogation as what goes on there was "uiters geheim" (utmost 
secrecy),!! 

73.4 Rodrigues made material contradictions in his evidence that cast serious 20 

II' doubts on his credibility (para 301); and his version was filled with 
l'llO 

"contradictions and improbabmties" (para 306); 

73.5 "{T]here is no merit or credibility in the evidence of Rodrigues .. , The 

version was clearly fabricated to conceal the real truth as to what caused 
\"i1'3 

Timol to fall. The Court rejects this version." (para 315); 

73.6 If he had been brought to office 1026, he "was brought there to legitimise 
I~l 

the cover up narrative" (para 320.8); 

73.7 "Rodrigues placed himself on the scene asa party to the cover up to 

conceal the truth, He thereby prima facie, by his conduct became an 
191 

accessory after the fact of murder" (para 331); 30 
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73.8 "Rodrigues should be investigated for making contradictory statements 

whilst under oath. He has a previous conviction on perjury" (para 334); 

and 

73.9 "Rodrigues, on his own version, participated in the cover up to conceal 

the crime of murder as an accessary after the fact, and went on to 

commit pe~ury by presenting contradictory evidence before the 1972 and 

2017 inquests. He should accordingly be investigated with a view to his 
lGlZ-

prosecution" (para 335(d)). 

rimol Has Captured the Hearts and Minds of South Africans 

74 As I have submitted, , bring this application not only in the interests of myself 10 

and my family, but in the interests of all victims of apartheid era crimes and in 

the interests of the South African nation, which aUf Constitution prescribes is 

founded on the values of national reconciliation and unity. 

75 My uncle's case has remained squarely in the public domain as a matter of 
s;l1-S73 

profound public interest. In this regard, I attach a table marked as "Ies" that 

summarises a small number of the numerous media articles that demonstrate 

the public's sustained interest in following my uncle's case, including: 

75.1 Thirty articles published between 1997 and 2015 and published in local. 

provincial and national newspapers. These articles pay tribute to my 

uncle, question the circumstances surrounding his death and recognise 20 

my family's quest for justice. 
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75.2 Twelve articles published between 2016 and 2018 in local newspapers 

and online. These articles demonstrate the public's desire to see justice 

done for my uncle's murder. 

75.3 Two foil-length documentaries that have been aired on national television 

and have been published online. The first, Indians Can't Fly, was aired in 

2015. The second, Someone to Blame - The Ahmed TimoJ Inquest 

premiered on SA Be 3 on 14 October 2018. 

76 I submit that there has been, and remains overwhelming national interest in my 

uncle's case, including the pending prosecutionofthe accused. 

THE APPLICATION SHOULD BE REFUSED 

77 Rodrigues currently faces two charges: 

77.1 First, murder read with section 51(1) of the Criminal Law Amendment 

Act, 51 of 1997 (as amended) (lithe CPA"); 

77.2 Second, Defeating and/or obstructing the administration of justice read 

with section 256 of the CPA. 

78 The accused hopes to escape the murder charge by seeking the following relief 

in the main application as set out in his notice of motion: 

78.1 A declaratory order that the criminal proceedings instituted against him 

constitute an unfair trial against him in terms of section 35(3) of the 

Constitution; 

458 

10 
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78.2 A declaratory order that the criminal proceedings instituted against him 

constitute an infringement to his fundamental rights to a fair trial in terms 

of section 35(3) of the Constitution read with section 342Aof the CPA; 

78.3 A permanent stay of the charge of murder in the criminal proceedings 

against the accused relating to the death of Timo!; 

78.4 The first and second respondents are prohibited from proceeding with 

the criminal prosecution against the accused on a charge of mutcier 

relating to the death of Timol; 

78.5 The first and second respondents are ordered to withdraw the criminal 

proceedings against the accused relating to the death of Timot. 

79 Rodrigues alleges that the prosecution against him will Violate a number of his 

constitutional rights. He claims that his rights in terms 35(3)(aXd) and (i) of the 

Constitution as well as his rights to remain silent and not incriminate himself 

have been violated. He clajms that he is also seriously prejudiced by the fact 

that a prosecution has been instituted against him some 47 years after Timol's 

death. 

80 I set out below my consideration of the merits of the accused's case, with 

reference to the following themes: 

80.1 First, I deal with the issue of delay, including the reasons for the delay 

and the length thereof; 

80.2 Second. I deal with the evidentiary issues raised by the accused; 

10 

20 
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30 

8004 Finally, I analyse the accused's allegations that his rights have been 

infringed and that a stay is appropriate. 

Delay 

81 I am advised that when considering the question of delay that a "balancing acf' 

must take place in which both the conduct of the prosecution and the accused 

are weighed. The following considerations are considered when performing this 

balancing act, including: 

81.1 the reaSons the government assigns to justify the delay; 

81.2 the length of the delay; and 

81.3 the accused's assertion of his right to a speedy tth:!!; and the prejudice to 

the accused. 

Reasons for the delav 

82 Under apartheid the pollce. in particular the S8. cQuld not have been expected 

to investigate themselves. Indeed,it would be safe to assume that all murders 

and crimes carried out by the S8, probably without exception, were covered up. 

Moreover, prosecutors and magistrates routinely did the bidding of the S8 or 

simply turned a blind eye to the atrocities. This naturally explains the inaction 

between 1971 and 1994. 

460 

10 
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83 The TRC and the amnesty process, which eventually wound up in 2002, 

perhaps explains the delay post 1994. It is the subsequent period between 

2002 and the reopening of the Inquest that requires examination C'th~po$t-

TRC period"). The failure of the NPA and the police to explain the delay in this 

period is conspicuous, if not downright suspicious. 

84 In the post-TRC period the NPA and its officials dealing with my uncle's case, 

as well as other so-called political crimes from the past, became subjected to 

severe political constraints. Such pressures served to shape the approach or 

policy of the NPA and the SAPS in relation to the so-called political cases (also 

referred to as the "TRe cases"). Indeed, it is my submission that such political 10 

pressure made it extremely difficult, if not impossible, for them to carry out their 

responsibilities under law. This in turn rendered their conduct, in relation to 

Timors case and other so-called political cases, questionable, if not unlaWful. It 

also explains the inordinate delay in re-opening the inquest into my uncle's 

death and, now, prosecuting the accused 

85 This pollcy or approach is evidenced by various steps aimed at ensuring 

political control over prosecutorial decisions dealing with the TRC cases as 

reflected in the documents described below: 

85.1 The 2004 secret government report, titled "Report: Amnesty Task Team", 

which was disclosed during the proceedings in the matter of Nkadimeng 

& Others v The National Director of Public Prosecutions & Others (TPD 

case no 32709/07), which made proposals, most of which were 20 
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accepted, to guarantee impunity for apartheid-era perpetrators (annex 
SO~-S\9 

"IC4"l· 

85.2 An affidavit made by Adv. Pikoli, filed in T P Nkadimeng v National 

Director of Public Prosecutions & Others, (Case No.: 3554/2015, 

462 

Gauteng Division l,in which he sets out how the independence of his 
S3\- SSOJ j Slco-5bl/c619-2.1 i S62..~Sblj.j S4.s/c!!>l..!d j S""~Sb' j 5fo'f5/CI3 z}l-30 

office was seriously compromised (annex "IC6"). Pikoli details how he 

was subjected to withering pressure from political forces, including the 

then Minister of Justice, Mrs. B S Mabandla, and the then Commissioner 

of the SAPS, the late Jackie Selebi, to abandon the TRC cases. When 

he ultimately decided to proceed with one case (the attempted murder of 10 

the Rev. Frank Chikane by the S8) he was suspended by PreSident 

Mbeki on 23 September 2007. (The Chikane matter led to a soft pJea 

bargain with former Minister Adriaan Vlok, former Commissioner Johann 

van der Merwe and others on17 August 2007). 

85.3 A secret memorandum addressed by Pikoli to Minister Mabandla titled 

'PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS OF 

THE PAST: INTERPRETATION OF PROSECUTION POLICY AND 

GUIDEL1NES' dated 15 February 2007. In this memorandum Pikoli 

concludes that there had been improper interference in relation to the 

TRC cases and that he had been obstructed from taking them forward. 20 

He complained that such interference impinged upon his conscience and 

his oath of office. Since this document was entered into evidence in the 

Enquiry into the Fitness of Advocate VP Pikoli to hold the Office of 

National Director of Public Prosecutions (also known as the Ginwala 

~\I 
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Enquiry) it is in the public domain and is accordingly annexed hereto 
S-'4/CB 4Ci-69 

marked "iC10:'. 

85.4 An affidavit made by Adv. Ackermann SC which was also filed in the 
S'=>9; SiC / c.6 ~\-4~ 

aforesaid Nkadimeng case (annex "IC7."). In this ·affidavit Ackermann 

explains in detail how he was stopped from pursuing the investigation 

and prosecution of the TRC cases. He recounts that following the 

suspension of Pikoli in September 2007 he was summoned to the office 

of Adv. Mokotedi Mpshe, then acting NDPP, who advised him that he 

was relieved of his duties in relation to the TRC cases with immediate 

effect. 

86 Both Pikoli and Ackermann state that it was no coincidence that there has not 

been a single prosecution of any TRC matter since September 2007. The 

indictment in the Nokuthula Simelane case in 2016 was only issued because of 

the litigation launched in the abovementioned Nkadimeng case in which an 

order was sought compelling the NDPP to make a prosecutorial decision or 

refer the case to an inquest. 

87 It is of great significance that in those proceedings {(Case No.: 3554/2015, 

Gauteng Division) the NPA and SAPS never filed an answering affidavit. They 

never went on the public record to dispute the averments of the political 

10 

suppression of the TRC cases, notwithstanding the considerable publicity that 20 

the case attracted. As an example of the publicity, I annex hereto a newspaper 

article dated 31 May 2015 authored by Ms Zenzile Khoisan in the Weekend 
ce;;1S- 5-'", 

Argus marked "IC11". Those proceedings were held in abeyance following the 
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issuing of indictments against four S8 officers who were accused of murdering 

Nokuthula Simelane. 

88 I submit that the manipulation of the criminal justice system to protect 

individuals from prosecution serves an ulterior and illegal purpose, constitutes 

bad faith, is irrational, interferes with the independence of the NPA and 

amounts to gross subversion of the rule of law. Perpetrators, such as 

Rodrigues, have directly benefitted from such unlawfulness since the closure of 

the TRC. 

89 This is the real reason for the delay in investigating and prosecuting apartheid-

464 

era perpetrators like Rodrigues in the democratic era. After being protected 10 

from investigation and prosecution in the post TRC years, Rodrigues now 

seeks to use this delay to permanently stay the prosecution. 

90 Until the 2015 Nkadimeng case referred to above, victims of apartheid crimes 

were entire'ly unaware of the state policy to suppress the political cases of the 

past. This pernicious and illegal strategy should not be held against the Timol 

family and the other the families of apartheid-era atrocities. 

91 Staying the prosecution would serve to validate the pOSition taken by 

perpetrators in political cases. It would also serve to validate and reward the 

interference orchestrated by dark political forces and executed by subservient, 

unethical and dishonest police officers and prosecutors. 20 



465 seA NO: 1186/19 
A QUO: 76755/18 

509 Fourth Respondent's Answering Affidavit - J A Cajee 

35 

92 FamUies and victims would be punished for the political interference and 

inaction by the authorities, when they took no part in such obstructions and 

were entirely oblivious of such machinations. This would be iniquitous and 

unjust, particularly in circumstances where families, such as mine, have been 

persistently and diligently campaigning for justice for decades. 

93 I submit that staying the prosecution in such circumstances would play into the 

hands of unscrupulous elements who have engineered near total impunity for 

apartheid era crimes. This is precisely the perverse outcome that they have 

sought. It would stand as a deep betrayal of the sacrifices made by victims 

such as Timol, Biko. Simelane and others. It would also be deeply offensive to 10 

our constitutional order. 

94 I should add that the third respondent, the Minister of Police, has chosen not to 

take part in these proceedings. The role of the police in the post-TRC years 

has been equally shameful. The conduct of the late Commissioner Jackie 

Selebi, who led the charge to suppress the TRC cases, was nothing less than 

disgraceful. Even today it appears that the police remain. to some extent, 

captured by forces from the past: 

94.1 An additional 9 deaths in SB detention, as weil another 11 cases 

dealing with murder. kidnapping and torture (in which all the suspects 

were former S8 members who had not been amnestied. which includes 20 

Cradock 4 and Pebco 3 murders), were placed before the Directorate 

for Priority Crimes Investigations ("ope'" or "the Hawks") and the NPA 

in January 2018. 
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94.2 Astonishingly, two former SB officers we.re appointed to lead these 

investigations. One of the investigators, indeed the senior investigator 

in charge, was implicated in the torture of a detainee in the 19805. This 

detainee, together with his wife, were subsequently shot dead by the 

SB, after he sued the SAP for damages. 

94.3 Although the two officers have since been removed from these 

investigations following complaints, It is hardly surprising that absolutely 

no progress has been made in any of these 20 cases. In addition, the 

team members appear to be complacent and unwilling to rise to the 

466 

challenge. All the above leads me to .conclude, that in relation to the 1 0 

TRC cases, it is still business as usual. 

94.4 Finally. I note that it is no surprise that the real decision makers behind 

the atrocities committed by the SB have not been investigated and 

prosecuted. Individuals, such as Eugene de Kock and those recently 

indicted in the Nokuthula Simelane case, were mere foot soldiers. 

While junior officers must face justice, they acted at the behest of the 

generals and politicians who remain shielded from accountability. The 

failure to pursue those most responsible is inexcusable and speaks 

volumes about the state of our criminal justice system. 

Length of dela'i 

95 There is no doubt that the long delay in prosecuting Rodrigues is unfortunate 

and regrettable. As mentioned above there was no prospect of any meaningful 

investigations of SB crimes under apartheid. The Timol matter is a case inA 

/4; \ 1C \0lJ 

20 
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point. The investigating officer, Major General Buys, who was the head of the 

Criminal Investigation Department ("the CIO") of the SAP, was aPPointed to 

investigate Timol's death in police custody. On 31 October 1971, before the 

investigation had been completed, Buys proclaimed to the media that Timol had 

committed suicide. He was little more than the SB's sweeper. 

96 Post the advent of democracy in 1994 it was open to Rodrigues to come 

forward to the TRC and come clean about his role and claim his amnesty. Had 

he done so, he would have earned my gratitude and that of my family. He 

chose not to, notwithstanding the fact that that he was specifically inVited to 

come forward. Rodrigues chose to stay silent and keep my family in persistent 10 

pain and trauma. Moreover, once it was announced that the inquest was to be 

reopened Rodrigues did not come forward. Our investigator, Frank Dutton, had 

to track him down. Remarkably, even the investigating officer and the NPA 

assumed that he was dead. 

97 Post the TRC, the story of post-apartheid justice in South Africa is a shameful 

story of terrible neglect. Both the SAPS and the. NPA colluded with political 

forces to ensure the deliberate suppression of the bulk of apartheid era cases. 

Even though the TRC had handed over a list of several hundred cases to the 

NPA with the recommendation that they be investigated further, virtually all of 

them were abandoned. All these cases involved gross human rights violations 20 

such as torture, murder and enforced disappearances in which amnesty was 

either denied or not applied for (hereinafter referred to as the "TRe cases"). \ \ 

~\ 
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98 In respect of the TRC cases the SAPS and the NPA became captured by 

political forces. The few prosecutors with the courage to stand .up to the political 

interference were either removed from their positions or frozen out from these 

cases. The rest acquiesced and ensured that the TRC cases never saw the 

light of day. 

99 Notwithstanding the neglect of these state institutions, there is considerable 

precedent for the bringing of prosecutions in respect of serious crimes even 

many decades later. Courts, both domestic and foreign, have grappled with 

prosecutions in adverse circumstances and instituted prosecutions after 

extended periods. Examples include: 

99.1 In 2016, former South African tennis champion Bob Hewitt was 

successfully prosecuted for the rape and sexual assaults of three 

teenage girls dating back to the 1980s. He was sentenced to six years 
Sl~~ 5,9 

imprisonment. I attach the relevant media report as "IC12." 

99.2 A 94-year-old former SS·guard presently faces trial in November 2018 

charged with complicity in mass murders at the Nazi concentration 

camp Stutthof during World War U. According to regional court 

prosecutors at Muenster he stands accused of complicity in the 

murders of several hundred camp prisoners between 1942 and 1945, 

468 

10 

more than seven decades after the end of World War II. I attach the 20 
s~o- 5&'1 

relevant media report as "IC13." 

99.3 In 2016, 95 year old Reinhold Hanning, who was an SS guard at the 

Auschwitz concentration camp in occupied Poland from 1942 to 1944, ~ 

~ 1£ £ 
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was convicted in the Detmold court as an accessory to 170 000 

murders. He apologized for participation in Holocaust atrocities saying 

"I am ashamed that I saw injustice and never did anything about it, and 

I apologize for my actions". Hanning was sentenced to five years in 

prison and died while an appeal to the. Federal Court of Justice was 
6'S''2--S'iS'~ 

pending. I attach the relevant media report as "IC14:' 

99.4 According to German media reports, as at June 2017, some 28 

prosecutions were still under way against alleged war criminals and 

concentration camp guards. The accused are generally over 90 years 

old (annex "IC14."). 

99.5 In July 2018 eight retired Chilean military officers were sentenced to 15 

years in prison for the murder of popular folk singer, Victor Jara. during 

the 1973 coup that installed late dictator Augusto Pinochetin power. A 

judg.e handed down the sentences after a long-running inquiry into 

Jara's death on 45 years ago. A ninth suspect was jailed for five years 

for his role in covering up the killings. I attach the relevant media report 
S'if"'-S"5~ 

as "IC15." 

99.6 In May 2016, former Argentine junta ./eader, Reynaldo Bignone, was 

sentenced to 20 years in prison for multiple kidnappings and murder 

10 

committed under Operation Condor - Cl conspiracy between South 20 

America's dictators in the 1970s. Bignone and 14 other military officers 

were found guilty by a court in Argentina after a three-year trial. I attach 0 
5~~-S~~ \ 

the relevant media report as "IC16 .. "; I 
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99.7 In 2016, the former head of the Argentine Air Force, Brigadier Omar 

Graffigna, went on trial in a Buenos Aries provincial court for forced 

disappearances during the military rule that took place from 1976 to 

1983. He was 90 years old at the time. I attach the relevant media 
993-595 

report as "IC17.u
; 

99.8 In 2018, four former high-ranking Guatemalan military officers, once 

considered untouchable, were convicted of crimes against humanity, 

including forced disappearance and sexual abuse that toO~{ place in 

1981. A sentence of fifty-eight years' imprisonment was imposed. 
s.,~- SCfi 

attach the relevant media report as "IC18." 

1 00 In addition to these cases, several high-profile prosecutions have taken place 

across the world where former military and police officials have been convicted 

for crimes committed during pre-democratic regimes. Examples include: 

1 00.1 In Spain, Adolfo Scilingo, a formet Argentine naval officer, was 

convicted in 2005 for torture and crimes against humanity committed 

between 1979 and 1983. He was sentenced to 640 years in prison. 
S9~-S9'1' 

attach the relevant media report as "ICi9." 

1 00.2 In France, Alfredo Astiz, a former Argentine naval intelligence officer. 

was convicted in 2011 for torture and enforced disappearances 
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10 

committed between 1976 and 1983. He is serving a life sentence in 20 
bOO-~2.. 

prison in Argentina. I attach the relevant media report as "IC20." 


