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3.33.4 the fact that the applicant had an opportunity to appear before 

the Truth and Reconciliation Commission to apply for amnesty 

- even if he wanted to argue that he was an accessory after the 

fact - and that he deliberately refused to be a part of that 

process by not participating in it. (In this regard, see the 

affidavit of Piers Ashley Pigou attached hereto as JPP 2 

deposed to in London and for which I state that it is in the 

interests of justice that it be admitted); 

3.33.5 the fact that this is not the only case in which people died in 

police detention at the brutal hands of the apartheid 10 

government and that few of such cases have been prosecuted; 

3.33.6 the fact that the people of South Africa require that justice be 

seen to be done in this case by prosecuting the applicant; 

3.33.7 the fact that the applicant does not have reasonable prospects 

of success in the criminal trial because the available evidence 

shows that Mr Timol could not have willingly jumped or pushed 

himself out of John Vorster Square building. Only one other 

person can testify as to what happened in room 1026. 

3.33.8 the applicant with respect continues to persist with his 

unsustainable version that he played no part in the killing of Mr. 20 

Timol, forcing the State to run what he also says is going to be 
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State will lead and the cross examination of its witnesses by the 

Defence, which it is entitled to. In ahY event, there is no right to 

a shorter trial. It depends on the nature of the proceedings. 

The fact that a permanent stay would deny the Timo! family the 

justice which they deserve and for which they have been 

waiting since 1971. The reality is that both the Timol family and 

the Applicant deserve closure. It cannot be that the case "hangs 

in the air". The reality is that we need to move forward. And the 

317 

way to move forward is to oblige both the Timol family and the 

Applicant. The Timol family wants the evidence to be presented 10 

and tested. The Applicants wants to clear his name and 

enforces his right to a speedy trial. The only way is to allow the 

piOsecution to honor its mandate. Both interested parties get 

closure, one way or the other. 

3.34 In the premises, the application ought to be dismissed with costs, 

including the costs consequent upon the employment of two 

counsels. 

now turn to deal with the contents of the applicant's factual and legal 
1-2-53 

averments contained in the founding affidavit. 

'8"-12.... 
4. AD PARAGRAPHS 1 TO 10 

<i 
4.1 The contents of paragraph 1.1 are not in dispute. 

20 
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,-'2..53 
4.2 I deny that the contents of the applicant's founding affidavit are true 

and correct to the extent that they are inconsistent with the contents 

of this answering affidavit and the 2017 Inquest Court judgment. 

<;j 

4.3 The contents of paragraph 2 are not in dispute. 

9 
4.4 The contents of paragraphs 3 to 5 are not in dispute and do not 

require a response from the first respondent. 

9-10 
4.5 The contents of paragraph 6 in which the nature or purpose of this 

application is restated, is not in dispute. 

10-11 
Ad paragraph 7 

4.6 Paragraph 7 of the applicant's founding affidavit deals with the basis 10 

on which the applicant seeks the relief set out in his notice of 

motion. 

4.7 I have already demonstrated elsewhere above in this answering 

affidavit that the prosecution which is sought to be permanently 

stayed will not in any way infringe upon the applicant's constitutional 

right to a fair trial. 

4.8 In the premises and for the reasons stated above, there is no merit 

in the basis upon which the applicant seeks a permanent stay of his 

criminal prosecution as alleged in paragraph 7. 

1\ 
Ad paragraph 8 20 

4.9 The applicants' reliance upon section 342A of the CPA is mis~laced. "\ .::\ 

~~ ~ 
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4.10 Section 342A of the CPA does not contemplate an automatic 

permanent stay of criminal prosecution as a result of an alleged 

delay in commencing and concluding criminal prosecution. On the 

contrary, section 342A contemplates that the criminal court dealing 

with the criminal trial will conduct an inquiry into whether there has 

been an unreasonable delay "which could cause substantial 

prejudice" not only to the accused persoh, but also "to the 

prosecution ... the State or a witness." 

4.11 When regard is had to the wide ambit of section 342A, it must 

319 

necessarily follow that a permanent stay of criminal prosecution in 10 

terms of section 342A would only be ordered if, in addition to what is 

stated therein, it is in the interests of justice to grant such an order. 

4.12 In this case, the applicant has not even paid lip service to the 

question whether it is in the interests of justice to grant a permanent 

stay of his criminal prosecution. 

1"2-
Ad paragraphs 9 and 10 

4.13 The contents of paragraphs 9 and 10 are not in issue. 

1"'2..-1, 

5. AD PARAGRAPHS 11 TO 18 

I'Z..-I~ 
Ad paragraph 11 

17....-13 

5.1 The contents of paragraph 11.1 are not in dispute. 
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13 
5.2 The contents of paragraph 11.2 are not in dispute. 

5.3 The State has already advised the applicant that the reference to 

section 257 of the CPA in the indictment is incorrect and that the 

State will not be relying on the provisions of section 2-57 of the CPA. 

In this regard, and for purposes of good order and housekeeping, 

the indictment will be formally amended to reflect the sections of the 

legislation upon which the State intends to rely. Such an 

amendment, however, will not affect the main charge of murder 

levelled against the applicant. Reference ought to have been made 

to Act 105 of 1997, Criminal Law Amendment Act (or the Minimum 10 

Sentence Act.) 

'4~'S 
Ad paragraph 15 

5.4 It is incorrect for the applicant to create an impression that the 2017 

Inquest Court was called upon to make a finding on his involvement 

or otherwise in Mr. Timors death. 

5.5 As stated above, the function of the 2017 Inquest Court was to 

determine whether Mr. Timol' s death was as a result of an act or 

omission which prima facie involves an offence. As to what criminal 

offence the applicant or who of any accused persons must be 

charged with lies exclusively in the NPA's territory. For this reason, 20 

t~e NPA has decided to charge the applicant with murder and with 

defeating or obstructing the administration of justice. / 

34 
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5.6 As I have stated above, the available evidence leads to one and 

only one conclusion which is clearly stated at paragraph 22 (page 69 

of the Applicant's founding affidavit) of the summary of SUbstantial 

facts "The State will allege that the accused at all relevant times 

committed the offence in count one above in the execution of a 

common purpose. Precisely when, where and how it was formed 

and who all the parties were, are at present unknown to the State. 

The State does however allege that the said common purpose was 

in existence from at least shortly before and for the duration of the 

commission of the crime." 

5.7 Despite having attached the judgment of the 2017 Inquest Court, the 

applicant has not engaged therewith in his founding affidavit to make 

out a case that the evidence contained therein does not lead to a 

conclusion or inference that he is not responsible for the death of 

Mr. Timol. He is selective in sourcing what is favourable to him as 

opposed to being honest and forthcoming as to exactly what the 

findings of the court was. 

IS 
Ad paragraph 16 

5.8 The contents of paragraph 16 are denied. 

321 

10 

5.9 The charge of murder levelled against the applicant was not 20 

influenced by the fact that the applicant could no longer be charged 

with being an accessory after the fact. The charge of murder levelled 

against the applicant was directly influenced 
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available evidence, carefully analyzed and set out in the 2017 

Inquest Court judgment leads to one and only one inference that the 

applicant was by virtue of the doctrine of common purpose involved 

in the murder of Mr Timo!. 

15-/b 
Ad paragraph 17 

5.10 The contents of paragraph 17 are denied. 

5.11 The applicant's denial that he did not assault or torture or interrogate 

Mr. Timol is his defense and he is entitled to put that version at his 

trial. It cannot be debated in this forum in an attempt to quash the 

charges and prevent the prosecution from presenting its case. 

5.12 The applicant's denial that he interrogated Mr. Timol or that he 

participated in Mr. Timol's interrogation or assault is expected. 

5.12.1 The applicant is the only person who was with Mr. Timol at the 

exact date and time shortly before .he died. 

5.12.2 The two mutually destructive versions of the Applicant and the 

State must be weighed up in a trial court. That can only be 

assessed once the evidence is presented. 

5.12.3 The applicant's application is an abuse of process where an 

attempt is being made to establish the strength or weaknesses 

10 

of the State's case. The applicant expects the issues which he 20 

must raise at his trial to be ventilated in this forum. The 

deliberate selective interpretation, with the full inquest judgme 
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attached, is proof that the applicant is abusing the process and 

the court. Thus contributing to the delay he so vehemently 

opposes and blames on the State. The Applicant, whilst being 

in possession of all the affidavits and evidence presented at the 

inquest court in 2017, together with the content of the police 

docket expects the evidence and arguments to be explained 

and interpreted to him. ' 

5.13 The State has already indicated that it intends to rely on 

circumstantial evidence and similar fact evidence. It will argue that if 

323 

logic dictates, both versions, that of the Applicant, and that of the 10 

State, cannot be reasonably possibly true. Conversely then one 

must be false. Only the trial court, after assessing all the evidence 

presented, can decide that. Further that both the functions of the 

Judiciary and Prosecution are clearly spelt out in their constituting 

Acts. That the prosecution should be entitled to present its case. 

The State persists that the applicant is criminally responsible for Mr. 

Timol's death. 

1l,-/1 
Ad paragraph 18 

5.14 The contents of paragraph 18 do not assist the applicant. 

5.15 This is the version of the Applicant. These issues cannot be 

ventilated in this forum. The applicant abuses the process to test the 

strength of the State's case. ·'t is the applicant himself who placed 

himself inside Room 1026 from which he alleges Mr. Timol left 

. ~ (!( 1fRJ'~ 37 

I 

20 
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through the window. On the applicant's own version, he was the only 

person who was with Mr. Timol when Mr. Timol left the room through 

the window. Prior to that Mr Timol, for all intents and purposes, 

displayed no unusual tell-tale signs that might have Jed the Applicant 

to believe that he was unwell or unable to move. When regard is had 

to the evidence placed before the 2017 Inquest Court about Me 

Timol's physical condition, the only conclusion to be drawn from that 

evidence is that if both the pathologists found that 27 of the 35 

injuries on Mr Timel were inflicted ante-mortem, and only the 

applicant was in the room then either the pathologists or the 10 

Applicant is lying. 

5.16 Furthermore, thatthe applicant must be deterred frorn misusing this 

process to canvas issues that he feels will persuade the court in 

quashing the charges against him. Whether he was a fufly- fledged 

police official performing clericat work is of no consequence. He will 

be given the opportunity to challenge the evidence presented in 

court. This is not the forum to request that the evidence be 

assessed. 

5.17 For purposes of its case against the applicant, the State does not 

have to prove that the applicant partiCipated or did not participate in 20 

other operational issues of the Security Branch of the apartheid 

police. This has already been canvassed and is apparent from the 

2017 Inquest Court judgment which is attached to the applicant's 

own founding affidavit. 
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"-2..4-
6. AD PARAGRAPHS 19 AND 20 

1<6' 
Ad paragraph 19.1 

6.1 The contents of paragraph 19.1 are not in dispute. 

1<6' 
Ad paragraph 19.2 

6.2 Mr. Timol was interrogated and tortured. 

leg 
Ad paragraph 19.3 

6.3 Mr. Timol died as a result of having been thrown out of or rolled from 

the roof of John Vorster Square Building. The avail.ableevidence on 

this issue leads to one and only one irresistible inference: that Mr. 

Timol was severely assaulted and incapacitated whilst in the care of 

and in the detention of the security branch police officers. He could 

not have been in the position to jump to his death. It is for this 

reason that the State has charged the applicant with Mr. Timol's 

murder because his version directly contradicts the evidence in the 

State's possession, amongst other evidence. 

''if 
Ad paragraph 19.4 

6.4 The contents of paragraph 19.4 are not in dispute. 

6.5 The 2017 Inquest Court, however, overturned the findings of the 

1972 inquest court concluding that "Mr. Timol did not jump out of the 
/' 

/", 
/ , 

39 
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window of Room 1026, but was either pushed out of the window of 

room 1026 or rolled from the roof of the John Vorster Square 

building. Thus he did not commit suicide but was murdered" (page 

124 of the Judgment). 

19 
Ad paragraph 19.5 

6.6 The contents of paragraph 19.5 are not in dispute. 

The new evidence placed before the 2017 Inquest Court shows that 

the Timol family was correct in not accepting the findings of the first 

inquest. 

19 
Ad paragraph 19.6 

6.7 The contents of paragraph 19.6 are not in dispute. 

6.8 Once it was brought to my attention that Mr Saliem Essop, who was 

in the company of Mr Timol was available to attest to an affidavit, I 

immediately requested the inquest into the death of Mr Timol be re~ 

opened. A 37 page affidavit from Dr Essop was obtained. This is 

evident from a Ministerial memorandum dated 25 October 2016. 
34J /2...-',-2."1'7 

This is attached marked JPP 3. The National Director of Public 

prosecutions acted immediately and signed the memorandum on the 

same date. On 3 November 2016, the Deputy Minister of Justice 

and Constitutional Development, Mr J Jeffery and the Minister of 

Justice and Correctional Services approved the re-opening of the 

Inquest. On 17 January 2017, the Judge preSident~ 

10 

20 
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Mlambo was requested by the Minister of Justice and Correctional 

Services to "in the interests of justice ... to re-open the inquest 
39z../ 2.'~ ~2 .... 1'1 

(p.ertaining to Mr Timot) ". This is attached marked JPP 4. The 

inquest re-opened on 26 June 2017 and was finalized on 12 October 

2017. 

ICf 
Ad paragraph 19.7 

6.9 The contents of paragraph 19.7 are not in dispute and are irrelevant 

to 'the question whether a permanent stay of the applicant's criminal 

prosecution should be granted. 

2D 
Ad paragraph 19.8 

6.10 The contents of paragraph 19.8 are in dispute. 

6.11 The mother of Mr Timol made an impassioned plea to the police 

officers involved in the interrogation and the deatf'lof her son to 

come forward and explain what happened to her son. She passed 

On ten months later with no answers. The contents of paragraph 

19.8 clearly indicate that the applicant did not take any steps to 

assist the Truth and Reconciliation Commission in its investigation. 

The fact that the applicant simply informed the Truth and 

Reconciliation Commission's investigator that he was unable to 

assist "at that stage, without having had the opporlunity to jog my 

ml>mory from my statement and/or evidence at the tniti:2!/t 

~ '\ 41 
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during 1972 to assist him" is clearly contradictory to the content of 

the affidavit of the investigator appointed by the THC, Mr Piers 

Pigou. In any event it does not take the matter any further because 

the applicant did not thereafter provide the Truth and Reconciliation 

Commission with any information that could have assisted it in its 

investigation. 

6.12 The applicant's aforesaid attitude confirms what I have stated above 

that he continues to refuse to take any responsibility in relation to 

Mr. Timors death and, when regard is had to the purpose of the 

Truth and Reconciliation Commission, his conduct justifies the 10 

dismissal of this application and the granting of an order that his 

criminal prosecution should commence forthwith. Had he made fun 

disclosure to the TRC, Gloy and van Niekerk were still alive at that 

stage. A prosecution could have ensued. 

2-0 
Ad paragraph 19.9 

6.13 The contents of paragraph 19.9 are in dispute. The Applicant is not 
3<Q1-3ctJ 

being honest when he advises that the affidavit of Piers Pigou, JPP 

2, confirms that he was interviewed. In fact, no interview took place 
3"8'9 

because according to paragraph 7 of his affidavit, Mr Pigou states: 

"he indicated when we spoke telephonically that he was willing to 

discuss the case. Several days later I drove to Pretoria as arranged 
3~9 

and met with Mr Rodrigues at his place of work". At paragraph 8 of " 

(if 
. . ,'; 

.. / I 

~~ .. ~ ~/ 
r/ 42 

20 
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his affidavit, he states the following: "However, at this meeting he 

was no longer amicable nor waS he willing to co-operate. He came 

across at reticent and insisted that our entire interaction be recorded 

with a voice recorder. He was not willing to talk to me about what 

has happened with Timol and our interaction was concluded rather 

quickly". At no stage does Mr Pigou say that the applicant requested 

an opportunity to jog his memory from his statement and/or 

evidence at the initial inquest during 1972 to assist him. The 

Applicant is being deliberately untruthful to create the impression 

329 

that he would have willingly co-operated had this request being 10 

complied with. In fact, this is directly at odds with what Mr Pigou 

submits. Further, this affidavit was handed in at the 2017 inquest. 

This was never disputed and neither was this point ever raised. 

UJ-z...1 
Ad paragraph 19.10 

6.14 The contents of paragraph 19.10 are not in dispute. 

2...1 
Ad paragraph 19.11 

6.15 The contents of paragraph 19.11 ate not in dispute. 

2..\ 
Ad paragraph 19.12 

6.16 It is correct that the applicant agreed to testify during the 2017 

inquest proceedings. He was duly warned by the court of the 

purpose of the inquest court, of his rights and the ramifications 
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any findings it would make at the end of the inquest before he chose 

to participate. 

6.17 The Applicant was given an opportunity to comment on the evidence 

presented, in particular the medical and trajectory evidence which 

6.18 

were in direct contradiction to his version. It would be very strange 

for the applicant to have any comment to this evidence at the 

criminal trial in circumstances when he did not have any comment or 

had offered little objection to it, during the 2017 inquest proceedings. 

2./ 
Ad paragraph 19.13 

The contents of paragraph 19.13 are not in dispute. 

2.l 
Ad paragraph 19.14 

6.19 The contents of paragraph 19.14 are not in dispute. 

2..."2-
Ad paragraph 19.15 

6.20 The contents of paragraph 19.15 are not in dispute. 

2..2.. 
Ad paragraph 19.16 

The content of paragraph 19.16 is disputed. Significantly, I draw the 

Court's attention to the fact that the applicant accepts that there is 

indeed "material of recent origin" upon which the State will rely in his 

10 

criminal trial to prove that the only logical inference ta;; is , W 
~ V 44 \~ 
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that the Applicant was involved in the death of the deceased. The 

State also placed the Applicant in possession of all the exhibits and 

transcribed inquest record of 2017. It is incorrect and misleading to 

say that "basically the only material of recent origin" relates to 

medical and trajectory evidence. The inquest court also heard 

evidence from various witnesses and fellow detainees pertaining to 

tbrtureand assaults at John Vorster Square. The court also heard 

evidence of collusion, cover ups, and forging of documents which 

the security branch relied on to justify deaths in detention. 

27...~2.3 

Ad paragraph 19.17 

6.21 The contents of paragraph 19.17 are not in dispute. 

2.3 
Ad paragraph 19.18 

6.22 The contents of paragraph 19.18 are not in dispute. 

-z.3 
Ad paragraph 19.19 

6.23 The contents of paragraph 19.19 are in dispute. The averment that 

the reply to request for further particulars did not comply with the 

requirements of section 87 of the Criminal Procedure Act must be 

still is adjudicated before the trial court. An indictment with a detailed 

summary of substantial facts was served on the applicant. He was 

also furnished with the content of the docket and the entire 

transcribed inquest proceedings of 2017, includin#J!lgXhibit . Any 
7" 

45 

r 
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legal practitioner, on thorough perusal of the content of the docket, 

would have been in a position to plead. This application that the 

Applicant seeks to rely on in an attempt to get further and better 

particulars must be seen in the main as a "novel and unmeritorious 

attempt to get the State to deal with and reply to the Applicant's 

version of what he submits must be accepted, at this stage, as the 

true facts giving rise to the counts he faces". What the Applicant has 

in his possession is sufficient for him to plead ·and constitutes an 

abuse of process and a tactic to delay the prosecution from 

presenting its case. 

2..4 
Ad paragraphs 19.20 and 19.21 

6.24 The contents of these paragraphs are not in dispute. 

6.25 When regard is had to the contents of paragraphs 19.13, in 

particular the dates of the events referred to in those paragraphs, 

there could be no rational basis to contend, let alone find, that there 

has been an unreasonable delay in commencing with the applicant's 

criminal prosecution. For this reason, the suggestion that the 

applicant is entitled to a permanent stay of his criminal prosecution 

as a result of an al/eged unreasonable delay in commencing and 

10 

concluding his criminal trial is unfounded and ought to be rejected. 20 

~ 
Ad paragraph 20 

6,26 The contents of paragraph 20 are not in dispute. 
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25-43 
7. AD PARAGRAPHS 21 TO 43: ALLEGED UNFAIR AND IMPROPER 

MOTIVE 

'2.S 
Ad paragraph 21 

7.1 The contents of paragraph 21 are not in dispute. There is nothing to 

suggest that the applicant will not have a fair trial. 

7.2 As I have stated above, the applicant has not suffered any trial 

7.3 

prejudice on the basis of which it could be concluded that he will not 

have a fair tfial. 

-zs 
Ad paragraph 22 

I have already dealt with the provisions of section 35(3) of the 

Constitution elsewhere above in this answering affidavit. 

-z..s 
Ad paragraph 23 

7.4 The 'Contents of paragraph 23 are not in dispute. 

'2-b 
Ad paragraph 24 

7.5 The contents of paragraph 24 are in dispute. This was not the only 

consideration. As is evident from my draft memorandum, once the 

affidavit of the only other witness who was in the vehicle with Mr 

Timol when he was arrested and detained was obtained and other 

investigations conducted, that the request was made. 

47 
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7.6 The exposition of the law in paragraph 25 are correct. 

7.7 However when the request for re-opening was made by the NPA, 

the institution of Criminal Proceedings were not envisaged. In fact 

the prosecution did not even know the applicant was still alive at that 

stage. See answer supra . 

. ~ 

Ad paragraph 26 

3U-3S 
7.8 Paragraph 26 should be read with paragraph 37 of the founding 

affidavit. It is answered in paragraph 3.11.1 on page 18. 

2..1 
Ad paragraph 27 

7.9 The contents of paragraph 27 are inconsistent with the contents of 

the 2017 Inquest Court judgment. The content of this paragraph are 

denied. The applicant is selective about which comments were 

made in his favour. He conveniently makes no reference to the fact 

that the court made adverse credibility findings against him. In fact, 

multiple contradictory versions emerged during his evidence. 

7.10 Despite what I have stated above, there is nothing which prevents 

the NPA from conducting a thorough assessment of the record to 

determine whether a person such as the applicant in this case could 

10 
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be charged with a different offence from that contemplated in the 

inquest judgment. 

Pursuant to the 2017 Inquest Court judgment the NPA assessed the 

evidence carefully summarized therein and concluded that such 

evidence leads to one and only one conclusion that the applicant 

was involved in the murder of Mr Timo!. 

2--1 
Ad paragraph 28 

7.11 The contents of paragraph 28 are in dispute. The findings of the 

Presiding Judge should be seen in the full context. The NPA is 

furthermore not bound by the findings of an inquest court. 

2..,- l..2 
Ad paragraph 29 

7.12 The contents of paragraph 29 is denied and do not assist the 

applicant. 

7.13 On the applicant's own version, there is material of recent origin 

which relates to medical evidence from pathologists and expert 

evidence relating to the trajectory of the body falling from the 

window of Room 1026. 

7.14 The aforesaid evidence is extremely important and the State must 

be given an opportunity to place it before the criminal trial court for 

335 

10 

that Court to decide whether, when it is considered with all the other 20 

available evidence,it supports the State's contention that the only 
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conclusion or inference to be drawn therefrom is that the applicant is 

the person who, was involved in the killing of Mr. Timo!. 

7.15 In the circumstances, it does not assist the Court for the applicant to 

say what he says he has uno hesitation to submif' to this Court 

without him placing the correct context of the available evidence 

before the Court. 

2.'S' -2.9 
Ad paragraph 30 

7.16 The contents of paragraph 30 do not take the matter any further and 

do not constitute a basis to grant a permanent stay of theappUcant's 

criminal prosecution for the death of Mr. Timo!. The state merely 10 

confirms that aU documents and exhibits in its possession have been 

furnished to the Applicant. The applicant confirmed it received all the 

documents and exhibits. 

Z-q~31 

Ad paragraph 31 

7.17 The contents of paragraph 31 are not in dispute insofar as they 

correctly reflect the contents of the statutory provisions and the 

Directive referred to therein. 

7.18 I state that there is sufficient and admissible evidence to provide a 

reasonable prospect of a successful prosecution of the applicant for 

the murder of Mr. Tirno!. 

7.19 I have already stated elsewhere above in this answering affidavit 

what the available evidence shows and what conclusion or inference 

?f1 

20 
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could be drawn from that evidence. I state that the available 

evidence is sufficient to enable a Court to draw the conclusion that 

the applicant was involved in the killing of the deceased. For this 

reason, I persist that there is sufficient and admissible evidence to 

provide a reasonable prospect of a successful prosecution. 

7.20 In the premises, there is a legal basis to commence and continue 

with the criminal prosecution of the applicant 

3\-3-z.. 
Ad paragraph 32 

7.21 The contents of paragraph 32 are not in dispute insofar as they 

correctly reflect the contents of the statutory provision referring to 

the Prosecution Policy Directives referred to therein. 

32-33 
Ad paragraph 33 

7.22 The contents of paragraph 33 are not in dispute insofar as they 

correctly reflect the contents of the statutory provision referred to 

therein. 

33 
Ad parag raph34 

7.23 The contents of paragraph 34 are not in dispute. The NPA is 

exercising its functions without fear, favour or prejudice. 

33-34-
Ad paragraph 35 

7.24 The contents of paragraph 35 are irrelevant. 
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7.25 Even if it may be found that the contents of paragraph 35 are 

relevant, I deny them. 

7.26 The correct position is that the Inquest Court is only required to 

record whether the death of the person who is the subject of the 

inquest was caused by an act or omission which prima facie 

involves an offence. If it does, as in this case, it is for the National 

Director of Public Prosecutions or the National Prosecuting Authority 

to decide whether or not to prosecute. In this case, the national 

prosecuting authority is exercising its constitutional mandate to 

prosecute the applicant for murder. 

7.27 In the premises, nothing really turns out on contents of paragraph 

35. It must be painted out, that even if the submissions are made by 

the representative of the NPA, we are not bound by the findings of 

an inquest court. After the matter was referred to the National 

Prosecuting Authority, and after a thorough and critical analysis of 

the evidence, charges are preferred. 

34 
Ad paragraph 36 

7.28 The contents of paragraph 36 are denied. 

7.29 There is no prescription period for the first respondent to charge any 

person with murder. 

7.30 The mere fact that there is no prescription period within which the 

first respondent is in law allowed to charge anyone with murder 

10 
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necessarily means that a person such as the applicant could be 

charged with murder after 49 years from the date on which the 

murder in issue was committed. This is indeed such a case. 

7.31 The findings of the 2017 Inquest Court as far as the exact charge to 

be levelled against the applicant are not conclusive and it is not 

binding upon the NPA. The NPA is in law required to consider the 

findings of the Inquest Court and then decide as to what charge to 

be preferred against the persons implicated in the death which is the 

subject of the inquest. 

339 

In this case, after having considered the evidence carefully 10 

summarized in the 2017 Inquest Court judgment, the NPA has 

correctly decided to charge the applicant with murder. There is 

respectfully nothing wrong in law with the decision taken. 

I dispute that the Inquest Court found that the applicant was not 

involved or even present at the time of the murder of the deceased. 

3u.-3S 
Ad paragraph 37 

7.32 The contents of paragraph 37 are denied. It has been discussed 

supra on page 17 and 18 uin paragraph 3.11. 

7.33 The NPA respondent only decided to prosecute after the conclusion 

of the 2017 inquest proceedings. 

7.34 In the circumstances, it is also not correct that the applicant no 

longer had a right to remain silent. 

20 



340 seA NO: 1186/19 
A QUO: 76755/18 

365 First Respondent's Answering Affidavit - J P Pretorius 

represented at the Inquest Proceedings and etected to give 

evidence. This was a voluntary decision.. He also voluntarily 

provided a warning. statement 

7.35 The applicant remains free to attend the criminal trial and thereat 

remain sHent If that is what he wants to do. 8eotion35(3) of the 

Constifutionis very clear in this regard. It says that every t'accused 

person" has a right to a fair trial. An inquest is not a criminal trial. At 

the 2017 inquest proceedings, the .applicant was not an "accused 

person". For this re·ason, the applicant was not thereat entitled to a 

right to remain silent as promised in section 3.5(3) of the 10 

Constitution. 

7.36 fn the event that the applicant wishes to exercise his right to remain 

silent at the pending criminal tria.l, the applicant remains entitled to 

do so. 

3S 
Ad paragraph 38 

7.37 It is correct thatthe crime of murder does not prescribe. 

7.38 The right to a fair trial which the applicant seeks to enforce entitles 

him to be tried within a reasonable time from the date on Which he is 

Charged with an offence. In this case, on his own version, he was 

only charged in July 2018. TheappJicant only brought this 20 

application in October 2018. There were no previous attempts to 

subject the applicant to criminal prosecution and it is not suggested 

that the applicant is now considered by the public to be gUi~~:;-2~: "\ 

.t~<./ 54 ~\\ '; 

\'\;\ 
'. '\ 

~j '" .~~ .. ~~~ 



seA NO: 1186/19 
A QUO: 76755/18 

366 First Respondent's Answering Affidavit - J P Pretorius 

killing of Mr. Timal such that it could be said that he has suffered trial 

prejUdice to justify a permanent stay of his criminal prosecution. In 

any event. an accused person once he or she appears as ari 

accused person will run the risk usually associated with being an 

accused person. But this does not outweigh the mandate of the NPA 

to prosecute offences of murder. 

3S 
Ad paragraph 39 

7.39 The contents of paragraph 39 are denied. 

7.40 

a5-& 
Ad paragraph 40 

The contents of paragraph 40 are denied. 

3b-"31 
Ad paragraph 41 

7.41 The contents of paragraph 41 are denied. 

7.42 On the applicant's own version, the crime of murder does not 

prescribe. 

7.43 The fact that all the police officers who were ihvolved in the 

interrogation of Mr. Timol have died is irrelevant. This Is so because 

the applicant is not being charged with the interrogation, assault or 

torture of Mr. Timot. They also could not have assisted his case 

because he placed himself, alone, in the room with Mr Timol before 

he died. Furthermore, his versiOn that aU was well with Mr Timot, is 
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