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respective oaths of office by participating in inquests proceedings that

became a sham; concealing the atrocities committed by the Security

Branch and ensuring that the judicial system finds “No one
Blame" 2

to

48. Since the advent of democracy in South Africa, there has been

progress in dealing with the past security legislation. The security

laws that were at the centre of the atrocities committed on detainees

ended with the demise of the apartheid order. The Security Branch

no

longer exists. Parliament, constituted in terms of the 1994 Democratic

dispensation, enacted the Protection of the Constitutional {

Democracy against Terrorist and Related Activities, Act 33 of

2004. This statute provides for measures to prevent and combat

terrorism and related activities as well as other measures to enable

the security forces to investigate any activities which may result in

crimes against the State. It provides for supervised detention and

recognises the jurisdiction of the courts to intervene where necessary.

This new security legislation repeals the last vestige of the apartheid

security laws, namely, the Internal Security Act of 1982.

49. Having witnessed and experienced the atrocious events which led to

the Second World War, the international community in 1948 took

measures to ensure that people all over the world should be protected

by a set of human rights values, against incidents of arbitrary arrests,

detention and torture. Article 5 of the Universal Declaration

of

Human Rights, adopted by the United Nation General Assembly on

10 December 1948, resolution 217 A (lll) provides:

“No one shall be subjected to torture or to cruel, inhuman or degrading

treatment or punishment”

23 The evidence of Advocate George Bizos SC, who appeared as a legal representative in
many such inquests. No one to Blame is the title of his book which was submitted as

evidence in court. His evidence on the role of some magistrates and doctors complicit in the
sham is corroborated by Paul Erasmus, a former member of the Security Branch, who also

testified in the 2017 re-opened inquest.
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50.  The African Countries adopted a similar declaration called Article of
5 the African Charter On Human and Peoples’ Rights, Adopted
on on 27 June 1981. It reads:

“Every individual shall have the right to the respect of the dignity
inherent in a human being and to the recognition of his?* legal status.
All forms of exploitation and degradation of man particularly slavery,

slave ftrade, torture, cruel, inhuman or degrading punishment and
treatment shall be prohibited”

51. South Africa followed in 1996 with the enactment of section 35 (2) of
of the Constitution of the Republic of South Africa, 1996 thus:
“Everyone who is detained, including every sentenced prisoner, has the
right- |

(a) To be informed promptly of the reason for being detained;

(b) To choose, and fo consult with, a legal practitioner, and to be
informed of this right promptly;

(c) To have a legal practitioner assigned to the detained person by the
state and at state expense, if substantial injustice would otherwise
result, and to be informed of this right promptly;

(d) To challenge the lawfulness of the detention in person before a
court and, if the detention is unlawful, to be released;

(e) To conditions of detention that are consistent with human dignity,
including at least exercise and the provision, at state expens, of
adequate accommodation, nutrition, reading material and medical
treatment and;

() To communicate with, and be visited by, that person’s-

(i) Spouse or partner;

(i)  Next of kin;

(iii)  Chosen religious counsellor; and

(iv) Chosen medical practioner.”

2 | take it that "his" also includes” her”.
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| now turn to deal with the summary of the evidence of 1972 and 2017
inquests.

THE 1972 INQUEST PROCEEDINGS

53.

94.

The 1972 inquest proceedings before the magistrate commenced in
April and ended in June 1972. The witnesses who testified in that
inquest were the arresting officers; about 14 members of the Security
Branch of different ranks ranging from Constable to Colonel, who
might at one stage or another, have interrogated Timol, Essop and
other detainees during the same weekend as Timol at John Vorster
Square; about 6 police officials from ranks of Warrant Officer to Major
General, attached to the Criminal Investigation Department, who
investigated the death of Timol; Timol's parents, Yusuf and Hawa
Timol; one Mr M Kahn a funeral undertaker; a journalist Mr Swart; 2
assistant curators at the state mortuary as well as 4 medical officials
being Dr V D Kemp, District Surgeon Johannesburg, Dr N J Schepers
Senior State Pathologist, Dr H Koch the pathologist who testified on
behalf of the police and Dr J Gluckman, the pathologist for the Timol
family.

In regard to the interrogation of Timol, the approximately 20 police
officers who filed affidavits for the 1972 inquest, deposed to the same
version, namely that Timol was never assaulted or subjected to any
form of ill treatment while in detention. The version they put forward
is that on the 27 October 1971, Joao Anastacio Rodrigues
(‘Rodrigues”), a sergeant attached to the Security Branch who
travelled from the Compol Building offices of the Security Branch in
Pretoria, to John Vorster Square to deliver salary cheques for Captain
Johannes Hendrik Gloy (“Gloy”) and Captain Johannes Zacharias

el
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Van Niekerk (“Van Niekerk”). The two Captains were interrogating

Timol at that time. The time was approximately 3.40 pm (15h40).

Rodrigues, who also testified in the 2017 re-opened inquest,
presented his version as follows: He found the two captains sitting
with Timol in room 1026 at the John Vorster Building. While they
were sitting with Timol, an unidentified member of the Security Branch
called Mr X, came through the door and said to the other two officials
that a breakthrough had been made in identifying some people whose
names appeared in one of the documents confiscated from Timol's
room. The version goes further to state that Timol got into a fright
and the two police officials requested Rodrigues to guard Timol while
they followed Mr X out of the room.

it was while he was sitting with Timol that Timol requested to go to a
toilet and they both stood up. It is at this point that there are different
versions from the evidence of police officers as recorded by the
Magistrate.

One version by Major-General Christoffel Andries Buys (“Buys”)?5,
supported by Goy and Van Niekerk, is that Timol stood up, went to
the door and as Rodrigues was standing up to follow him, he then
suddenly turned and went to the window which he opened and
jumped out. Rodrigues could not stop Timol because he was
obstructed by the table between them as well as the chairs which
were on both sides of the left and right of the table and stumbled on
the one on the left trying to stop Timol.

25 Buys was head of the Criminal Investigation Department (CID) and head of investigation
into the death of Timol. He testified on what he alleges Rodrigues told him, which Rodrigues
denied at trial.

/ Oy
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The second version by Rodrigues is that Timol stood up, indicated
that he wanted to go to the toilet, and immediately went to the
window, opened it, and jumped out as Rodrigues was struggling to
overcome the table and the chair on the left as obstacles, to reach
Timol.

The third version also by Rodrigues is that as Timol stood up, he also
stood up and moved to the left to come around the table. While he
was pushing the chair on which Van Niekerk was sitting, under the
table, at that time he saw Timol going towards the window. Rodrigues
moved to the right to go around the table between them and he
stumbled and fell as he was obstructed by the chair on which he had
been sitting. At that moment, he was on the floor, unable to reach
Timol, when he witnessed how Timol opened the window and jumped
to his death.

The police, in spite of the contradictions, testified in support of
Rodrigues and broadly stood by this version. They either denied that
they had ever assaulted or inflicted any injuries on Timol, or testified

that they did not see any injuries on his body.

In the absence of that portion of the record of proceedings dealing
with the evidence by the police, the 2017 re-opened inquest was
deprived of the benefit of the record of police officers’ evidence in
chief, cross-examination and re-examination. Consequently, the 2017
re-opened inquest was constrained to deal with the version as
deposed to in the sworn statements by each of the police officials and

summarised by the magistrate in his judgment.

There was also the evidence of Timol's parents. This evidence

relates to the various trips undertaken on different dates by different

1of
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police officials from the Security Branch, who went to search and

confiscate materials, articles and documents from Timol's room while

he was held in detention. At some point during one of the visits,

there was an altercation between Timol's mother and a member of

the Security Branch. Bizos who testified in the 2017 re-opened

Inquest, described this incident in his affidavit as follows:

“90.

91.

Ms Hawa Timol (Ms Timol) testified at the inquest that on 26
October 1971 two Security Branch members arrived at her home
to look for a book. She asked this policeman, ‘where is my son,
please | want to see my son’. One police member then said:
‘You cannot see your son anymore’. She then asked him: ‘Why,
Sir, I am so sad, you are ....” The police member in question
then allegedly said: ‘He must get a hiding’. Then she asked
him: ‘Why, Sir, you beat my son and | did not beat my son.” He
then answered: ‘You did not beat him that is why we are now
beating him.” Then she said: ‘You say that you are giving my
son a hiding, you must listen well, Sir, if somebody gives your
son a hiding, his mother will also be sad. You must not give my
son a hiding.’

Warrant Officer Van Rensburg, one of the Security Branch
officers who visited the Timol home to retrieve a book, gave a
different account of the conversation. He related it as follows:
Ms Timol asks: ‘| want to see my son’. He answered: ‘You
cannot see him’. Ms Timol: ‘Why did you capture him?’
Answer: 'He was naughty’. Ms Timol: ‘My child was never
naughty; | never gave him a hiding.” Answer: ‘Listen, old
mother, a child must get a hiding. If you gave him a hiding then
he would not have been crying now.’

def,
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92. Needless to say the Magistrate rejected Ms Timol’s version as
unconvincing. It was not unusual for the courts to prefer the
evidence of the Security Branch members.”

The surviving record of the 1972 Inquest has the evidence of the

medical doctors and the post-mortem report.

The record of proceedings reflects how considerable time was spent
in dealing with the evidence of the medical doctors in regard to what
appeared to be evidence of injuries on the body of Timol, which were
not consistent with his fall from the 10" floor of the John Vorster
Square Building. These were the injuries that appeared to have been
sustained by Timol before his death, anfe mortem. Bizos had this to
say about the evidence relating to the post mortem on the body of
Timol:

“81. Gluckman had noticed numerous injuries which were not fresh.
He explained that histologists could date the injuries by the
length of the macrophage cells. The healing process comes
about as healthy cells make themselves longer in order to
devour or replace the injured cells. By measuring the length of
the macrophages cells, you could determine whether the injury
was inflicted more than two, four, six, eight, ten or twelve days
before death.

82. The scientific evidence showed that the injuries on Timol's body
were probably inflicted while he was in custody. Three
pathologists testified: the State pathologist, Dr Schepers, Dr
Gluckman for the family, and Prof Koch for the police. The main
difference of opinion related to the timing of pre-death injuries,
which Drs Schepers and Gluckman opined that the injuries were
inflicted within 4 to 6 days prior to the fall, (during the first or

)
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second day of detention) while Prof Koch opined that the injuries
were sustained 5 to 8 days prior to the fall (before Timol’s arrest
and detention).

83. It should be noted that Koch was the same person who said that
he had examined Essop after his admission to hospital and that
there were no injuries, as alleged by the detainee’s father, Mr
Ismail Essop. His failure to mention the sixteen injuries that Dr

Kemp had noted on Essop was disingenuous, to say the least.”

Koch's posture did not assist the court either. His view was not
objective as would be expected of an expert. He virtually placed all
the ante-mortem injuries well before Timol's arrest, between 9 and 12
days. Bizos testified that Koch was roundly criticised by his
colleagues for the sloppy manner in which he presented his analysis.
The summary of joint examination of slides by Koch, Schepers,
Gluckman and Shapiro which were conducted in the presence of the
assessor, Simpson, yielded disagreement between Koch on the one

side and the rest of the other doctors on the other.

Bizos testified that in the application brought by Mr [smail Essop on
behalf of his son Essop, Koch failed to mention 16 injuries that Kemp
had noted on Essop. According to Bizos, Koch was disingenuous to
the court. He had this to say about him:

“it was obvious that Dr Koch had lied under oath when he stated that he
had not seen any injuries. He attempted to explain himself by claiming
that he was not asked by the lawyer to say whether there were injuries
on Essop, but merely to deal with the question whether or not Essop had
the specific injuries described by his father in his original affidavit. Koch
had said that the injuries he saw differed from those described by Mr

Ismail Essop. It was also argued that disclosing the injuries would reveal

JoF
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information about the detainee. This was prohibited by the Terrorism Act
unless those holding him consented. The judges hearing the application
did not adversely comment on Koch’s lack of candour or the correctness

or otherwise of his alarming interpretation of the Terrorism Act.”

The Magistrate, in a seventy seven page judgment, summarised the
evidence of each of the police who testified in some detail, which
summary proved to be helpful to the 2017 re-opened inquest. The
judgment also dealt with the medical evidence as well as that of the
police involved in the investigation of Timol's death. He dismissed out
of hand the evidence by Timol's mother, in regard to the verbal
altercation she had with the police at her home. In essence the
Magistrate reached conclusions that came under attack in the 2017
re-opened inquest. Firstly he dismissed the submission that murder
was involved as absurd because Timol was a valuable find to the
Security Branch who desperately wanted to keep him. Secondly he
also dismissed the theory that Timol fell by accident as being absurd.
He concluded that Timol must have jumped out of the window on his
own accord. Thirdly, the magistrate decided on the basis of the
medical evidence that some of the injuries found on Timol's body are
not consistent with the fall. The abrasions could have been between 4
and 8 days old and the bruises between one and seven days old. He
further concluded that Timol was in custody for 4 days and seven
hours prior to his death. Fourthly, he opined in relation to the ante
mortem injuries that the nearest one could come to an explanation is
that the injuries were sustained in a ‘brawl’ where he was pushed
around and possibly fell. Fifth, even though Timol was interrogated for
long hours, the magistrate found that he was treated in a civilised and
humane way. There was therefore no basis to find any form of torture
or mistreatment. Sixth, the magistrate also accepted that the evidence
before him indicated beyond reasonable doubt that the deceased

committed suicide. Seventh, he accepted that Timol was a communist

’Oci



68.

69.

-29 -

and a prominent member of the communist party in South Africa.
Timol was therefore conversant with all orders to SACP members
including one which said: “Rather commit suicide than betray the

organisation.”

At the end of the 1972 inquest, the magistrate made the following
findings in terms of section 16 of the Act:

“(a) The identity of the deceased is Ahmed Essop Timol, an Asian

male, 29 years old, born South African, teacher by profession.

(b) Date of death: 27 October 1971.

(c) Cause or probable cause of death: the deceased died because
of serious brain damage and loss of blood sustained when he
Jjumped out of a window of room 1026 at John Vorster Square
and fell to the ground on the southern side of the building. He
committed suicide.

(d) No living person is responsible for his death.”

I will deal with the magistrate’s conclusions and findings on the
evidence as it was then, within the context of the 2017 re-opened

inquest evidence to which | now turn.

THE 2017 INQUEST PROCEEDINGS

Summary of evidence

Captain Nel

70. Captain Benjamin Nel (“Ne/”) of the South African Police Service is

stationed at the unit: Crimes Against the State, Organised Crime and

Mo
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Directorate for Priority Crime Investigation. The unit: Crimes Against
the State is mandated to investigate cases relating to the Truth and
Reconciliation Committee (“TRC”). Captain Nel is the investigating
officer in this re-opened investigation and was tasked to accumulate
the evidence and records of the 1972 inquest proceedings. He
testified that he downloaded a copy of the inquest record from the
University of Witwatersrand historical papers’ website. He also
contacted the South African National Archives who confirmed that the
inquest records were not available. The archives supplied a
document from the Department of Justice dated 13 June 1986
authorising the destruction of old inquest registers and files which
included that of Timol. He also proceeded to Johannesburg
Magistrate’s Court where he was informed that the records were not
available.

Captain Nel managed to trace from the archives of the South African
Police, the whereabouts of police officials who were involved in the
investigation of the Timol case and other people who were also
involved in the inquest. He compiled a list of these police officials
and could establish that only three of them were still alive. He further
established that the undertaker, Mr and Mrs Timol, Drs Kemp,
Schepers, Gluckman and Prof Koch are all deceased. He further
found out that Senior Magistrate J J L De Villiers is also deceased.

He interviewed a number of witnesses as well as former members of
the Security Branch of the South African Police to establish the
methods of interrogation. Two of these former members were Mr
Roelf Venter and William Smith whose applications served before the
TRC hearings. He could further establish from Brigadier Wahl Du Toit
that the South African Police Printing Mill was used to print
documents that could be used as negative propaganda by the State

Iy
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to frame its enemies. He also studied cases in the law reports
relating to Timol, the book by Bizos titled “No One to Blame” as well
as two other publications, one by Imtiaz Cajee titled “Timol a Quest
for Justice” and the other by Don Foster, Dennis Davis and Diane
Sandler titled “Torture in South Africa”.

Captain Nel managed to obtain copies of newspaper reports that
were in circulation at that time relating to the Timol and Essop
detentions. He testified further that he found a total of 54 files of
people who were arrested as a result of the arrest and interrogation of
Timol and Essop from the archives. He also established that other
than Timol and Essop, there were 20 other persons who had been
detained and interrogated by the police as they were believed to form
part of Timol's so-called main unit assisting the Communist Party of
South Africa. The names of these persons appear in Captain Nel's
affidavit and include those of Timol's brother Mohammed, Professor
Kantilal Naik and Dr Dilshad Jetham. Their affidavits were also filed
as part of the record as Exhibit “C”.

Captain Nel further testified that in the course of his investigation he
visited the John Vorster Square Building and in particular the offices

where Timol, Essop and others were held and interrogated from

-Friday 22 October 1971 to Wednesday 27 October 1971, when Timol

died. In particular, Captain Nel interviewed one of the surviving
members of the Security Branch linked to the Timol case, Rodrigues
who, as already stated alleged that he was in the room with Timol
when he fell to his death. Rodrigues is one of the few members of the

Security Branch linked to the Timol case, who are still alive.

Also of critical importance Captain Nel obtained a document with a
title “/nkululeko Freedom No 2" dated February 1972, as part of the

bl
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records. The significance of this document will be dealt with later
under evaluation.

Professor Salim Essop

78.

77.

78.

Professor Salim Essop was born in Johannesburg on 21 May 1949.
He testified as follows: He grew up in Roodepoort and in 1967
matriculated from the Roodepoort Indian School where Timol taught.
On passing matric he enrolled for a medical degree at the University
of Witwatersrand in 1968. It was on 22 October 1971 while travelling
with Timol in a car that his medical studies were interrupted by his

arrest and detention.

He met Timol as a student studying for his junior certificate (Standard
8) in 1965. Timol was his class teacher. Timol left South Africa in
1966, settling and working in London for a few years. During his stay
in London, Timol associated with South African political exiles. Since
he was committed to the anti-apartheid struggle, he accepted an offer
of ANC and the SACP to return to South Africa to help resuscitate the
underground structures and in particular arrange for the distribution of
their political literature. Timol and Essop were living in the same
area where they would often bump into each other on Marais Street in
what he described as “the lappies neighbourhood”. They struck up a
friendship where Essop eventually got to participate in underground

political activities together with Timol.

He joined Timol's unit whose task was to organise an underground
infrastructure by setting up small groups, known as “propaganda
units”. Timol’s main responsibility was to acquire, print and distribute
literature for both the ANC and the SACP. Essop assisted Timol in

the distribution of newsletters and pamphiets which possession was
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in contravention of the law. He worked for nearly twenty months with
Timol, disseminating ANC political leaflets through the post, acquiring
printing, photographic and other equipment, and planning to set up a
viable political underground structure inside the country. Timol had
different mailing addresses at which he would receive
correspondence and packages from London, often in tea, biscuit or
chocolate packages. Even though he was assisting Timol, Essop
never had any contact with anyone abroad and was never recruited
and never attended any ANC or SACP meetings in South Africa. He
and Timol worked closely together for approximately twenty months
starting from February 1970 until his arrest in October 1971,

Upon their arrest, they were taken to Newlands Police Station and
separated. Timol was taken away by two police officers while he was
taken to the back of Newlands Police Station where there was a small
two-storey building with a metal staircase. He was also escorted by
two members of the Security Branch. He subsequently learned that
these two police officers were Major J H Fourie and Colonel J Van
Niekerk.  His interrogation started right at the Newlands Police
Station where he was asked questions about his travel with Timol and
the assaults started. He was continually punched and slapped. The
assault continued for about an hour. They then took him back to the
police station reception area and handed him over to Colonel Piet
Greyling (“Greyling”).

Essop was then transported to the John Vorster Square building to
the office of Greyling on the 9" floor. After making a few calls,
Greyling left him with Sergeant Kleyn who assaulted him further.

- When Greyling returned, the beating stopped and Greyling sent Kleyn

away. Greyling then forced him to hand over the house keys and

make him produce maps of his room at his parents’ house and locker

"y
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at Wits. He was thrust up and down and sideways causing his head to
hit the floor several times. He testified that he was in pain as this

torture continued for hours.

He was taken to an office on the 10% floor with a wooden door which,
when opened, revealed a steel door, something akin to a safety door
of a bank vault. He was then taken into a strong-room attached to
that office which was in fact a vault. It is a room that measured 4 x 3
meters perimeter and 3 meters height without any windows except for
two airbricks and the steel door that opens only from the outside. It is
in this room that Essop was held from Friday, 22 October to Tuesday,
26 October, day and night subjected to hours and hours of torture.
The only time he left that vault was when he was escorted to a
bathroom that is situated hear the stairwell. On one occasion when
he was washing in the bathroom, one officer took him to look out the
window of the bathroom: “He asked me if | had heard of an Indian man,
Babla Saloogee, (who had, | knew, died in detention in 1964 after he
was flung from a window of the 7% floor of Greys Building,
Johannesburg, which was the old headquarters of the Security Branch).
This officer also told me that | would fall to my death from 10" floor. |
prayed silently that | would not be subjected to such a fate. | was taken
back to the vault by the two officers.”

Many security officers were involved in inflicting pain on him during
the middle and final phases of the torture in the vault. These officers
came in pairs and alternating. They applied numerous torture
methods, including the following:

“(a) Placing a bag over my head and suffocating me;

(b) Applying electric shocks and stepped up voltage rate to my

tongue and lower limbs thereby inflicting excruciating pain;
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(c) Delivering repeatedly the so-called ‘mule kick’ to my lower limbs

and thus stiffening them to almost unbendable rods;

(d) Holding me by my ankles and dangling my body from the
stairwell on the 10" floor whilst threatening to drop me to my
death;

(e) Forcing me into unconscious state and thereafter throwing water

or even urinating on me to revive me; and

(f)  Subjecting me to continuous sleep deprivation to exhaust and

disorientate me.”

At some stage during detention he was instructed to half-squat. He
was ordered to sit on a chair near the wall but there was no chair. He
was ordered to simulate sitting on a chair in a half-squat position.
Two police officers stood alongside him one on the one side and the
other on the other side. They started beating him up on the sides
while he was in that squatting position which caused him to collapse
to the floor several times. When that happened, they lifted him back
to the “sitting” position and continued delivering the punches and the
kicks. This treatment was called “the mule kick". At the end of that
treatment he was ordered to tell them everything otherwise he would

be subjected to the same treatment again.

Essop was taken to the bathroom to wash himself and on the way
back he was taken first to the stairwell where he was reminded that
there were ten floors down to the ground. He was made to look down
the void in between the spiral stairwell. He was lifted and held
dangling from the stairway on the void. He kept dangling away from
the railing of the stairwell while being held by his ankles. He felt
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dizzy, disoriented and despondent. After a while he was lifted up and
taken back to the vaulit.

At some point during the interrogation, Essop cannot even recall what
day it was, the vault door was left open while he was standing inside,
he looked to his right and could see the passage as the door leading

to the office in which the vault is situated was open. He testified thus:

“This is when | last caught a fleeting sight of Timol. He had a black
hood placed over his head and was being dragged along by two
Security Branch officers. | knew immediately that this was Timol as |
was familiar with his physique and height. He was not able to walk
normally and was being held up by security officers on either side of
him who were holding onto the sides of his trunk. | got the impression
that the Security Branch had ‘worked on him’ in the same manner as
they had on me, perhaps with even greater savagery. | presume that
they had taken Timol to the toilet and were walking him from the toilet,
probably the same toilet that | was also taken to a few times to urinate
and wash the blood off my body, and this may have been a reason
they had taken Timol to the toilet. Although | could not be hundred
percent certain, | believe that the day | saw Timol was Monday, 25t
October 1971. Even today, when | reflect on my last sighting of him |
feel a sense of overwhelming sadness knowing that the Security
Branch probably singled him out for the most vicious and sadistic
treatment.”

It was during interrogation that he collapsed and lost consciousness a
few times. Greyling called a doctor to examine him. Essop recalls that

this happened on the morning of Tuesday 26.

He has a hazy memory of what happened after Dr Kemp left the vault.

‘He was later to -learn that he was initially transported in an
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unconscious state to the General Hospital in Johannesburg and
thereafter to Hendrik Francois Verwoerd Hospital in Pretoria. He
cannot testify as to why he was removed from the Johannesburg
General Hospital to the H F Verwoerd Hospital in Pretoria.

From the hospital he was detained further in prison until his
appearance in Court.

Essop's trial took place at the old Synagogue on Paul Kruger Street,
Pretoria. On 31 October 1972, he was convicted and sentenced to
five years imprisonment. After an unsuccessful application for leave
to appeal, he was held at Leeuwkop Prison in Pretoria. He was later
transported to Cape Town where he was taken by ferry to Robben
Island to serve his five-year sentence. It was when on Robben Island
that he met Nelson Mandela, Walter Sisulu, Govan Mbeki, Ahmed
Kathrada, Mac Maharaj and others who were serving long or life
sentences. When he was released from Robben Island after five
years, he was served with a five year banning order and taken to his
home in Roodepoort.

After serving more than three years of his banning order, he escaped
from South Africa to go into exile and lived and worked in several
countries before settling in the United Kingdom where he is currently
based as a retired academic. He could only visit South Africa several
times after 1994. He was never called to testify in the 1972 inquest

into the death of Timol.

During the presentation of his evidence in the 2017 re-opened
inquest, Essop interrupted his testimony on the afternoon of Tuesday,
27 June to lead the presiding Judge, legal representatives and
representatives of the media on an inspection in loco on the 9" and

10" Floors as well as the roof at John Vorster Square Building.
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Inspection in loco

92.

93.

94.

On 27 June 2017 at 14HOO, Essop led the court into the John Vorster
Square Building. The inspection started off on the 9" floor where the
office of Greyling had been located. There had been some slight
adjustments to the structure of the offices over the years and in some
respects it was not exactly as he had remembered it. However, the
main parts of the building that featured in his evidence were still

visible.

Firstly, the spiral stairs that start from the ground floor right up to the
10" floor, with a void at the centre thereof were still intact. When one
looks down from the spiral stairs, the ground floor is clearly visible
even though such exercise would leave those with phobia for heights
feeling dizzy. From the 9" floor we moved to the 10" floor where in
this instance, there had been little tampering with the office structures,
the passages and the bathrooms. They came out exactly as he had
described in his evidence, including office 1013 where he was held.
The passages leading to the offices from the landing on the stairway
had steel doors such as those one would find in a bank vault. These
are opened by key to access the passage. There are offices on either
side of the passage and internal walls built by an opaque glass wall
from top halfway to the ground. The passage is about a metre and a

half wide between the walls of the various offices on either side.

At the end of the passage-way there is another steel door similar to
the one nearer the stairway. Next to the stairway landing there is a
toilet which seems to be a feature on each floor including the 9t floor.
Essop pointed out that the layout of the bathroom was not exactly the

way it was during his detention. There were some slight changes.
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But basically the structure was more or less the same and the
measurements the same. As he entered the passage leading to
office 1013, Essop made no mistake in identifying the office door as

well as the office in which he was interrogated.

As one enters the office, there is a steel vault door to the right,
opening to a small, approximately 12 square metre area vault with
thick strong walls and no windows at all. The vauit was as Essop had
described. Higher up the walls there were two airbricks. At the time
of our visit, there was a lot of stationery stored therein.

Essop led us into that vault and showed us the various positions in
which he stood while he was being interrogated. One could not
exactly see some of the walls as these were covered with boxes of
stationery. However, the room was exactly as he had described it. He
then pointed out a spot where he was at the time he had sight of the
person he believed was Timol being carried, and walking slowly along
the passage. | stood exactly on that spot as he demonstrated how he
had a brief sight of Timol as he was carried with the steel door as well
as the door leading to the office both open. He then simulated how
Timol was carried and where | stood, | had a clear view of a person
being carried on both sides as he moved on the corridor past the

open door. The movement was slow and with an effort.

The entourage also inspected room 1026 were Timol was held. It
turned out to be a very small room of 2% to 3 x 4 metre. This,
according to Rodrigues’s version, is the room from where Timol fell
down through the window. The particular window was still intact. The
only difference in that room was the furniture as well as an external
steel screen that has since been inserted along the wall of the entire

building, which allows vision to the outside but would prevent any
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object from falling through any of the windows of the building. It is in
the shape of a steel ventilator. We then went to the adjacent room,
room 1025 with almost the same measurement as room 1026, which
has side a door leading to room 1024. Room 1024 also has a vault
inside. On the other side of room 1026 was room 1027 which is near
the walkway leading to toilets which are now described as men’s
toilets. They also have been renovated.

As the screening vent is now in place, it was not possible to have a
clear sight of the spot on the ground where Timol landed. The
entourage then went up the stairs through the top of the building on
the outside where it was possible to see the spot where Timol fell,
when one stands on top of the building just above the room 1026.
The inspection went back to floor 10, where another witness Dr
Jetham, who was held in either 1025 or 1027, (the offices were locked
and we could not gain access), pointed out that she was interrogated
therein after her arrest on Saturday, 23 October 1971. She then
showed us the office that is next to the landing of the stairway on the
10" floor and near the bathroom structure. It was in relation to the
bathroom structure that she was able to point out the office saying
that where she was held was a few metres from the bathroom
structure as she was taken there during the interrogation. She later
testified that it was from that room that she could hear the screams
which she no doubt believed were coming from Timol towards the
direction of rooms 1026 and 1025.

From the 9 floor the entourage went back to the ground floor where
we went to the spot exactly where Timol fell.  After 45 years, there
was little evidence to show that someone had fallen there. However,
the spot is part of the garden landscape outside the building and has

not changed very much. From then on we went to the ground floor
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next to the parking where the cells are located. We could not access
the cells as the officer in charge thereof was not available. We then
ended the inspection in loco at about 16H00.

Adv George Bizos SC

100.

101.

102.

103.

Adv. George Bizos SC (“Bizos”) practised as a senior counsel at the
Johannesburg Bar but is currently employed by the Legal Resources
Centre in Johannesburg. He testified as follows: He was born in
Greece on 14 November 1928 and became a resident of South Africa
during 1941 at the age of thirteen years after fleeing the Nazi
occupation of Greece. He joined the Bar in Johannesburg in 1954
and spent his career representing victims of apartheid violations. He
has been a senior member of the Johannesburg Bar since 1978. In

October 2004 he was made honorary life member of the Bar.

During the apartheid era, he acted as counsel in a wide range of
cases that came before the court. These included criminal trials of
activists and inquests into the deaths of people in detention, held

under various South African security laws.

Bizos was one of the counsel who acted on behalf of both Timol and
Essop in regard to their detention as well as for Timol's family during
the 1972 inquest.

His evidence gave an overview of the various security laws which
authorised police officials in particular those attached to the security
branch of the South African Police, to detain people randomly during
the era of apartheid. He referred to legislation such as the
Suppression of Communism Act, 44 of 1950; the General Law
Amendment Act, 37 of 1963; the Terrorism Act, 83 of 1967 the
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Criminal Procedure Amendment Act, 96 of 1965; and the Internal
Security Act, of 1982, which existed at that time. In his evidence he
pointed out that the isolation of detainees allowed for their abuse and
cover-up by the police of such abuse as the police were always the
only witnesses. He testified:
“In my experience, over many years of appearing as counsel in these
matters, policemen routinely perjured themselves to conceal the truth
of abuse of detainees. My view has since been confirmed by the
testimony of many policemen and security branch officers before the
Truth and Reconciliation Commission’s (TRC) Amnesty and Human
Rights Violation Committees.”

Bizos recounted the number of deaths in police custody, of people
detained in terms of security legislation, inquest proceedings being
held in some of them. The inquest proceedings into the deaths of the
detainees were usually heard by white senior magistrates who
invariably accepted police explanations. These magistrates saw it as
their duty to protect organs of the State, such as the police. The
magistrates tended not to interrogate police versions that vigorously.
By way of example, magistrates invariably never asked police the

most obvious question: “Why should the detainee commit suicide when he had

the option of remaining silent under interrogation”.

The families and their lawyers had considerable difficulty in probing
the deaths of the persons held in conditions of total secrecy.

‘Almost without exception security branch members committed themselves to a
conspiracy of silence. The detainees were not there to speak for themselves.”

The other difficulty which routinely faced counsel in inquest
proceedings concerning the death of a detainee would be the
manufacture of false evidence by police including the presentation of

false testimony. There would be a blank secrecy imposed under

k43
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security laws which was invoked during an inquest to prevent critical
evidence from being disclosed. As an example, Bizos refers to the
fact that Essop, who was available during the inquest in Timol's case,
was kept in custody throughout the Timol inquest effectively silencing
him, and preventing his highly relevant evidence from being heard by
the inquest court. The only inference that can be drawn from the
deliberate concealing of Essop was to prevent his evidence of torture
being heard by the inquest court.

He then proceeded to cite other examples. Where there were civil
claims brought against police, these were settled out of court first to
avoid any evidence coming through during court proceedings. It
therefore emerged in TRC enquiries that police routinely employed
deception at judicial proceedings. In this regard, Bizos refers to the
inquest dealing with the deaths in detention of Mr Stanza Bobape as
well as that of Mr Steven Biko®. Bizos further refers to the coliusion
that would take place between the police’ and prosecutors, who
collaborated with police to undermine cases of victims and/or their
families.

Bizos narrated how Timol and Essop were both detained by the
Security Branch in terms of Section 6 of the Terrorism Act on 22
October 1971. The allegation at that stage was that Communist Party
propaganda material had been found in the car boot that Essop was
driving. On that occasion, as already been stated earlier in this
judgment, Timol and Essop were travelling together in a car. He
further testified that:

“A post-mortem examination of Timol’s body discovered several pre-

death injuries. Notwithstanding this, indisputable facts, the inquest

See Volume 5, Chapter 6 Findings and Conclusions, page 221, para 100, sub-para
(p) Finding on the State and Unlawful Activities, TRC Publications.
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into Timol's death found that ‘No one was to blame for his death’
This finding mirrored the findings of many other deaths which
occurred in detention throughout the apartheid era.”

Bizos’ further evidence as outlined in his affidavit, gives a background
as to how he came to be involved with Advocate | A Maisels SC
("Maisels") to represent the family in the 1972 inquest. He described
the version of the security branch policemen who claimed that at all
times they treated both Timol and Essop with care and cansideration,
indeed to the point that they spent their own money to buy them food
and drinks. He states that police officers denied that they had
assaulted either of the two men, or that they had observed injuries on
their person. The security branch members claimed that Essop was

admitted to hospital because he was malingering.

Bizos further recalled how the application for an interdict against the
torture of Essop came to be brought. He testified that on 28 October
1971, after news of Timol's death had become public, a nurse
informed Mr Ismail Essop, the father of Essop, that his unconscious
son had been admitted to a non-white section of the H F Verwoerd
Hospital in Pretoria at 11HO00 on 26 October 1971. He had severe
injuries and was in a critical condition. She said that his presence
there was being kept a secret. Essop’s father rushed to the hospital
but was denied access to his son who was under police guérd. He,
however, managed to confirm by standing on a bag outside and
peeping through the small glass panel, that his son lay in a hospital
bed.



