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IN THE HIGH COURT OF SOUTH AFRICA
(GAUTENG DIVISION, PRETORIA)
CASE NUMBER: 76755/18

in the matter between:

JOAO RODRIGUES Applicant
and

THE NATIONAL DIRECTOR OF PUBLIC First Respondent
PROSECUTIONS OF SOUTH AFRICA

MINISTER OF JUSTICE AND Second Respondent
CORRECTIONAL SERVICES

THE MINISTER OF POLICE Third Respondent

REPLYING AFFIDAVIT IRO SECOND RESPONDENT'S ANSWERING
AFFIDAVIT

|, the undersigned,

JOAO RODRIGUES

do hereby deciare under oath as follows:
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1.

1.1.  l'am an adult pensioner presently residing at 835 Eleventh Avenue,
Wonderboom South, Pretoria, Gauteng. | have been residing at

the address for the past 54 years.

1.2. The facts contained in this affidavit fall within my personal

knowledge unless stated to the contrary, and are both true and

correct.

AD ANSWERING AFFIDAVIT: SECOND RESPONDENT:

2.

AD PARAGRAPHS 1 AND 2 THEREOF:

Apart from denying that the legal submissions made in the affidavit are correct
in all regards, | take note of the further allegations contained in these

paragraphs.

3.

AD PARAGRAPHS 3 AND 4 THEREOQOF:

3.1. ltis correct that the initiation of a Prosecution and the conduct of a

criminal trial is the prerogative of the First Respondent.




3.2.

3.3.

34

3.5.

3DS

| have, however, been advised that the Second Respondent, as the
Minister of Justice and Correctional Services, had an interest in the

matter as the Cabinet member responsible for the administration of

Justice.

| am further advised that the First Respondent has to determine
prosecution policy and issue policy directives but he has to do that
with the concurrence of the Second Respondent. This is provided

for in section 21(1) of the National Prosecution Authority Act, Act

32 of 1998 ("NPA Act’).

| am further advised that the First Respondent has to advise the
Second Respondent on all matters relating to the administration of

criminal justice as provided for in section 22(4)(a)(iii) of the NPA

Act.

| am also advised that section 33 of the NPA Act provides that the

Second Respondent shall, for purposes of section 179 of the

VAT
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Constitution, exercise final responsibility over the Prosecuting

Authority in accordance with the provisions of the NPA Act.
3.6. | therefore deny that the relief sought against the Second

Respondent in this application is ill conceived either as alleged or

at all.

AD PARAGRAPH 6 THEREOF:

| deny that all the facts set out in Annexure "PMM1" are correct in all
respects. | am, however, advised that | am not relying on the decision to
re-open the inquest as part of the grounds for the relief sought. As is set
out in the founding papers the application is based on the long delay
since 1971 to institute a prosecution and the fact that the Prasecution

ignored findings by the re-opened inquest without any basis therefore.

AD PARAGRAPH 13 THEREOF:

51. | am advised that it is correct that this application is indeed an
application in terms of section 35 of the Constitution and not an

application in terms of section 342A of the Criminal Procedure Act.



W1

5.2. ltis not my case that there was an unreasonable delay caused by
the Prosecution after the decision was taken earlier this year to
prosecute me. The basis for my complaint is the material delay in

the Prosecution prior to the present decision to prosecute me.

AD PARAGRAPH 15 THEREOE:

| deny that this Court is not the proper forum to resolve the present issues
raised in the application papers. Legal argument will be addressed to the

Honourable Court at the hearing of this matter in this regard.

AD PARAGRAPH 21 THEREOF:

| deny that the findings of the re-opened inquest have been incorrectly
stated. The full judgment will be available during the hearing of this

matter and the Honourable Court will be referred to it insofar as it may be

relevant.
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AD PARAGRAPH 30 THEREOF:

I refer the Honourable Court to what | have already stated in this regard

hereinbefore.

AD PARAGRAPH 32 THEREOQF:

It is correct that the approach that a Court should follow when considering
al permanent stay of prosecution has been formulated previously by our
Courts. | am advised that a proper case has indeed been made out in
the founding papers for the relief sought. | am further advised that this

issue will be fully addressed during argument of this application.

10.

| therefore persist with the relief set out in the notice of mofion.

\/ DEPONENT

SIGNED and SWORN to at PRETORIA on this a3 necurs¥€day of
DECEMBER 2018 by the Deponent who stated that:
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1. He knows and understands the contents of the declaration; and
2. He has no objection to taking the prescribed oath; and
3. He considers the prescribed oath as binding on his conscience;

And Government Notice Regulation 1258 as amended by the Government
Notice Regulation 1648, Government Notice Regulation 1428 and Government

Notice Regulation 773 was fully complied with.
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IN THE GAUTENG DIVISION OF THE HIGH COURT OF SOUTH AFRICA,

PRETORIA

In the matter between: Case No.: 2018/76755

JOAO RODRIGUES APPLICANT

and

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS

OF SOUTH AFRICA FIRST RESPONDENT
MINISTER OF JUSTICE SECOND RESPONDENT
MINISTER OF POLICE THIRD RESPONDENT

FIRST RESPONDENT’S ANSWERING AFFIDAVIT

I, the undersigned:

JACOBUS PETRUS PRETORIUS
do hereby make oath and state as set out below:

1. INTRODUCTION

1.1 | am an admitted advocate of this Honourable Court and a member
of the personnel of the National Prosecuting Authority (NPA) with

offices at the Victoria and Griffiths Mxenge Building, 123 Westlake

Avenue, Weavind Park, Silverton, Pretoria. | am the Acting Speci




1.2

1.3

1.4

1.5

1.6

L\3

Director of the Priority Crimes Litigation Unit in the offices of the

NPA. | make this affidavit on behalf of the First Respondent in this

application to answer some of the submissions of the Applicant.

The facts contained in this affidavit are within my personal

knowledge, unless it appears otherwise from the context and are

both true and correct.

| am competent to depose to the contents of this answering affidavit

for purposes of opposing the relief which the applicant seeks.

| have read the founding papers and wish to inform the Honourable

Court that | oppose the application on behalf of the First

Respondent.

| further wish to inform the Honourable Court that 1 will only deal with

the facts and principles relating to matters that | was personally

involved in. | will refrain from dealing with allegations against

Second and Third Respondents and/or submissions made relating

to them as well as matters relating to further particulars and the

framing of the charges which was handled by the Director of Public

Prosecutions South Gauteng. | will leave it to themselves and their

legal teams to deal with allegations against them which do not have

a direct bearing on the case against the National Prosecuting

Authority and my involvement.

| am not part of the present prosecuting team but the prosecution is

done by South Gauteng Division under the Director of Public

Prosecutions, Adv. A Chauke. | therefore do not address the matter

of further particulars and/or the framing of charges as | am not

personally involved in these matters.

These matters will be

S\



1.7

2.

2.1

22

23

addressed in the confirmatory affidavit of Adv R Du Toit, a senior
Deputy Director of Public Prosecutions in the Johannesburg Office.

In my career | have been involved in a number of matters relating to
state sponsored violence and covering up of such offences by those
involved. Since the Goldstone Commission | have been involved in
the investigation and prosecution of matters like the case of EA De
Kock (Vlakplaas), - Dr Wouter Basson (chemical biological warfare)
and a number of other matters like the Samora Machel plane
incident and the Smit murders.  These matters constitute extra-
ordinary cases. Witnesses are reluctant to come forward, there is
a conspiracy to silence and it takes a long time to solve these
matters and to obtain the necessary evidence to prosecute any

person.

| have considered the contents of the applicant’s founding papers

and | respond thereto below.

THE CONTEXT OF THE APPLICANT’S PROSECUTION

This application must be considered with due regard to the context

of the applicant's prosecution.

The applicant's prosecution emanates from the criminal offences
committed by the apartheid government, in particular members of

the then South African Police, against those who opposed it.

With the advent of the new democratic dispensation in 1994, the
Government of National Unity set up the Truth and Reconciliation
Commission (TRC) to deal with what happened under Apartheid.

The TRC was based on the Promotion of National Unity and
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2.5

2.6

Reconciliation Act, No 34 of 1995. One of the main purposes of this
policy was to enable the perpetrators of the aforesaid crimes to
come forward, make full disclosure of the nature and extent of the
offences committed against the victims and their families and to then

seek forgiveness and amnesty from prosecution.

The mere fact that amnesty from prosecution was required is a clear
indication that it was considered that unless same was granted,
prosecution would follow where a perpetrator was identified as
having committed criminal offences. The applicant did not participate
in the aforesaid reconciliation process despite being invited to do so.

It would then follow that neither was he granted any amnesty.

The provisions of the abovementioned Act was intended to address
the injustices of the past perpetrated by the apartheid government.
It is for this reason that the preamble to the Constitution reminds the
people of South Africa that they must not only recognize the
injustices of the past, but they must also honour ‘those who suffered
for justice and freedom in our land” and respect ‘those who have

worked to build and develop our country”.

In the context of this case, and in order to give meaning and effect to
the Constitution, one must ask as to “who suffered for justice and
freedom in our land” and who must be respected for having “worked
to build and develop our country”. The answer to this painful

question is Mr. Ahmed Essop Timol (*Mr Timol”).

el

.
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2.7

2.8

2.9

2.10

There is no dispute that Mr Timol was arrested for his political
activism which formed part of the fight “for justice and freedom in our
Jand” and the work “fo build and develop our country”. The
Constitution obliges us to honour his ultimate sacrifice. He is not the

only martyr who made this sacrifice.

The available evidence accepted by the 2017 inquest Court was to
the effect that Mr. Timol was subjected to pain and suffering after his
arrest. Mr Timol accordingly “suffered for justice and freedom in our

land.”

The plight and suffering of the family of Mr. Timol (“the Timal family")

cannot be ignored. Neither can the continued suffering be tolerated
by the repeated denial to the truth of what really transpired in the
final hours of Mr Timol's life. Justice demands that the evidence
against the Applicant be presented by the State and that the

Applicant be given the opportunity to state his case.

In his application, the applicant seeks an order, the effect of which
would be to effectively deny the people of the Republic of South
Africa the right to justice, the right to know the truth of what
happened to their loved ones, and in particular, deny the Timol
family the justice which the Constitution promises and to which they

are entitled to.

Wb




2.11

2.11.1

2.11.2

2.11.3

THE ORIGINAL INQUEST OF 1972

There could not have been a prosecution in 1971 immediately after

Mr. Timol' s death because:

The original inquest did not hear all the evidence relevant to Mr
Timol' s death, in particular, the evidence of the only other
person who was in company of Mr Timol on the evening of their
arrest, namely Dr Saliem Essop. Not only would he have shed
light on exactly what had transpired from the moment of their
arrest until his subsequent hospitalization in a comatose state a
day before Mr Timol died. His evidence would have revealed
the stark reality of severe brutality and human rights abuses at
the hands of the very police officers who were supposed to

have protected them.

No other civilian witnesses who were detained, at least 55 in all,
were ever called to testify. Their evidence would have revealed
similar fact evidence of severe assaults and interrogation that
they were subjected too repeatedly for months whilst held in

communicado.

The original inquest was unsatisfactory which reflected just how
well orchestrated and well protected members of the security
branch were. Mr Timol was not the first person to die in

custody. Neither was he the last. Especially so at the notorious

John Vorster Square Police Station. Had there really being a




2.11.4

2.11.5

2.11.6

concerted effort made to expose the reality of how Mr Timol
died, the court would have acknowledged that there was a
startling similarities in the cause of deaths of the number of
detainees at John Vorster Square under the very control of the

Security Branch police officers.

No evidence of the improbabilities of Mr Timol's physical ability
to jump to his death was ever presented. In fact, apart from the
parents of Mr Timol, and one or two unrelated witnesses, the

State's case comprised only of security branch police officers.

The inquest court with respect ignored material evidence which
included the evidence of the mother of Timol who informed the
court that she had been told by the members of the security
branch that her “child was being given a hiding” because she
did not give him a hiding. The conversation to more- or- less
that effect was not denied by the Security Branch police. In fact,
the police officers went out of their way to convince the court
that Timol was treated as a decent human being and had no
injuries. This can hardly be accepted especially in view of our
troubling past and the human rights violations at the height of

Apartheid.

Furthermore, it is not as if there was no dispute about ante and
post -mortem injuries on the body of the deceased during the

inquest. In fact the only issue was when it had been sustained.

ESb




2.11.7

2.11.8

2.11.9

2,12

2.13

Furthermore, even then there were conflicting versions
presented by the Applicant and the witnesses for the State, the
police officers themselves, as to exactly how Mr Timol died.
That should have immediately raised red flags. The presiding
officer concluding, with no evidence, that Mr Timol must have
been involved in a brawl prior to his arrest, was without any

rational basis.

The original inquest held that no “living person is responsible

for” Mr Timol's death.
It also concluded that Mr Timol committed suicide;

On the basis of the above conclusions, the State could not
prosecute any person; alternatively, it decided not to prosecute any
person, because the only process established to identify a possible

accused concluded that there was no “living person” to prosecute.

During the first inquest, the applicant gave evidence to the effect
that he was not responsible for Mr. Timol' s death and that Mr. Timol
jumped out of window of the famous (or infamous) Room 1026 of
the then John Vorster Square Police Station. It concluded that Mr
Timol died after he committed suicide on 27 October 1971.




2.14

2.15

2.16

THE RE-OPENED INQUEST OF 2017

The second inquest was re-opened as a result of the Timol family's
tireless efforts to find closure to the painful circumstances under

which Mr Timol died.

The aforesaid efforts led to the Timol family approaching the first
respondent ‘“with information that was not placed before or
considered by the Magistrate conducting the inquest in 1972.” [See
paragraph 4 of the 2017 inquest Court judgment]. It is this
information which led to the re-opening of the second inquest,

referred to herein as the 2017 inquest.

In paragraphs 10 and 12 of the 2017 inquest Court judgment(

Annexure X) , the following is stated:

“10. This monumental task of re-opening the 1972 inquest was
largely simplified by the evidence of witnesses who testified
orally in court. The court is indebted to these witnesses as
well as those who submitted affidavits. In particular, this court
recognizes the courage with which the witnesses, who are
former detainees, were able to share with this court and
through this court, the public, as fo how they had to endure
abuse, humiliation and torture at the hands of the Security
Branch. Their contribution has been of fremendous

assistance to [these] proceedings.

RSy




2,17

2.18

2,19

12. It is through the persistent effort of Mr Imtiaz Cajee that this
historic sitting of the re-opened inquest occurred. His efforts
should be emulated as an example of how citizens have to

assert their rights.”

In paragraph 15 of its judgment, the 2017 inquest court quoted from

Marais NO v Tiley 1990 (2) SA 899 (A) that:

“... The underlying purpose of an inquest is to promote public
confidence and satisfaction to reassure the public that all death from
unnatural causes will receive proper attention and investigation so
that, where necessary, appropriate measures can be taken fo
prevent similar occurrences and so that persons responsible for

such death may, as far as possible, be brought to justice ..."

The criminal trial which the applicant desperately seeks to avoid,
permanently, is intended to serve the purpose of an inquest as
described in Marais NO, i.e. “fo reassure the public that all deaths
from unnatural causes will receive proper attention and investigation
so that, where necessary, appropriate measures can be taken to
prevent similar occurrences and so that persons responsible for

such deaths may, as far as possible, be brought to justice ..."
The 2017 inquest Court further said the following in its judgment:

339. The inquest also revealed that there are many more
families which are seeking closure on the unanswered

questions concerning the death of their relative in

kS




2.20

2.21

detention. They, like all families whose relatives died in

detention, need healing. They need closure.

340. It is thus the view of this court that the families whose
relatives died in defention, particularly those where the
inquest returned a finding of death by suicide, should be
assisted, at their initiative, to obtain the records and gather
further information with a view to have the initial inquest re-

opened ...”

The reference to “death of their relative in detention” referred to in
paragraph 339 of the 2017 inquest Court judgment is a reference to
the deaths of detainees at the hands of the apartheid government
security branch police. These deaths occurred decades ago, and
very few perpetrators were prosecuted for those deaths that resulted
from criminal action. It is for this reason that the 2017 inquest Court
correctly said that the “many more families” affected by this death

“should be assisted”,

If the relief which the applicant seeks in this application is granted on
the grounds relied upon by him, it would necessarily follow that there
would be no purpose of assisting the “many more families” affected
by the “death of their relative in detention” if the perpetrators are
going to be entitled to a permanent stay of prosecution on the
grounds that the applicant relies upon in this present application. In

the premise, the outcome of this case will influence the direction

ROTY




which the first respondent will take in relation to the cases of the
‘many more families who are seeking closure on their unanswered

questions concerning the death of their relative in detention.”

2.22 In simple terms, if this application succeeds on the grounds relied
upon by the applicant, which grounds would potentially be available
to other perpetrators in his position, no purpose would be served by
the re-opening of other similar inquests and there are ‘many more
families” affected by deaths in detention. In this regard, | attach
hereto as JPP 1 a supporting affidavit provided by one of the “many

more families” contemplated in the 2017 inquest Court judgment.

2.23 When regard is had to the above context, it is not in the interests of
justice for the applicant to be granted any of the relief which he seeks.
This is more so when regard is had to the fact that the applicant is the
last person to see and be with Mr Timol before Mr Timol allegedly got out

of Room 1026 through the window.

2.24. The position as it stands is simple. There are two mutually destructive
versions which the court will be faced with. On the one hand is the
State’s case which avers that Mr Timol sustained at least 35 noted
injuries, 27 of which were sustained ante-mortem. On the other hand, the
Applicant maintains his 47 year old version with some consistency. He
maintains that the deceased was fine, healthy and in good spirits. It is

only the trial court which can decide whether Mr Timol, with extensive

7% 12
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3l

3.2

3.

bruising, a depressed skull fracture, a fractured left jaw, a dislocated left
ankle, and extensive bruising on his body amongst other injuries was
able to easily outrun and out maneuver the Applicant in a matter of
seconds, open the window of the room where he was detained in, and

jump out, landing a few meters from the wall of the police station.

THE RELIEF IS NOT COMPETENT

Before responding to each of the allegations contained in the
applicant’s founding affidavit, it is necessary that | set out the basis
on which the first respondent contends that the relief which the

applicant seeks in this application is not sustainable in law.

In his notice of motion, the applicant seeks five orders, all of which
are aimed at achieving a permanent stay of his criminal
proceedings. What the applicant seeks is an order to the effect that
he shall not be prosecuted for any crime in relation to the death of

Mr Timol.

At the centre of the applicant's case for a permanent stay of his
criminal trial is an allegation that his right to a fair trial envisaged in
section 35(3) of the Constitution and read with section 342A of the
Criminal Procedure Act 51 of 1977 (“the CPA”") has been violated by

the State. | deny that this is so.
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3.4 On the facts pleaded by the applicant, there is nothing to justify the
conclusion that the applicant has suffered any trial prejudice or that
he cannot have a fair trial at all, i.e. that a fair trial would be

impossible.
3.5 Section 35(3) of the Constitution provides that:
“35. Arrested, detained and accused persons
(1) ...
(2) ...

(3) Every accused person has a right to a fair trial, which

includes the right —

(a) to be informed of the charge with sufficient detajl fo

answer it;

(b) to have adequate time and facilities to prepare a

defense;
(c) to a public trial before an ordinary court;

(d)to have their trial begin and conclude without

unreasonable delay;
(e) to be present when being tried;

(f) to choose, and be represented by, a legal practitioner,

and to be informed of this right prompt%
T S )
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(g9) to have a legal practitioner assigned to the accused
person by the State and at State expense, if
substantial injustice would otherwise result, and to be

informed of this right promptly;

(h) to be presumed innocent, to remain silent, and not to

testify during the proceedings;
(i) to adduce and challenge evidence;

() not to be compelled to give self-incriminating

evidence;

(k) to be lried in a language that the accused person
understands or, if that is not practicable, to have the

proceedings interpreted in that language;

() not to be convicted for an act or omission that was not
an offence under either national or international law at

the time it was committed or omitted;

(m)not to be lried for an offence in respect of an act or
omission for which that person has previously been

either acquitted or convicted;

(n) to the benefit of the least severe of the prescribed
punishments if the prescribed punishment for the

offence has been changed between the time that the

.




3.6

3.7

3.7.1

3.7.2

373

3.7.4

3.75

offence was committed and the time of sentencing,

and

(o) of appeal to, or review by, a higher court.

The applicant has not made out a case to establish that any of the
above listed rights have been violated — and even if they have been
violated, which is denied, that they have been irreparably violated
such that there is trial prejudice and that it would be impossible for
him to exercise any of the above listed rights so as to enable him to

have a fair trial.

In paragraph 7 of his founding affidavit, the applicant says that the
pending criminal prosecution against him will infringe the following of

his rights promised in section 35(3) of the Constitution:

the right to have a fair trial that is procedurally fair and is not

instituted with an unlawful or improper motive;

the right to have the trial to begin and be concluded without

unreasonable delay;

the right to be informed of the charge against him with sufficient

detail to answer it;

the right to adduce and challenge evidence effectively;

the right to remain silent and not to incriminate oneself.




3.8

None of the applicant’s aforesaid rights have been violated or

irreparably violated. | demonstrate this below.

Fair trial without unlawful or improper motive: (also ad par 42 and 37)

3.9

3.10

3.11

The applicant does not define these two concepts: unlawful of
improper motive. An unlawful motive is one which is not authorized
by law. An improper motive is a motive which is not related to the

purpose for which the power to prosecute is exercised.

In paragraph 42 of his founding affidavit, the applicant says that his
allegation of unfair, improper and unlawful motive is based “on the
charges as formulated in the indictment, more in particular the first
count of murder ..."” In this regard, the applicant says that the charge
of murder “is therefore directly in contrast with the findings of the
court in the judgment relating fo the inquest.” This will be answered

by Adv Du Toit in his confirmatory affidavit.

In paragraph 37 of the founding affidavit the applicant also avers
that the First Respondent request for an reopening of the inquest
was inherent unfair and unlawful in the light that the relevant facts
already concluded that the NPA would prosecute the applicant or
were in a position to take such a decision if they properly applied

their minds;

123




3.11.1

I deny that at the time of the request for the re-opening of the
inquest that | had already concluded that the National
Prosecuting Authority would prosecute the Applicant or
anybody else or that we were in such a position to take such a
decision if we properly applied our minds. The prosecution
team and | were of the opinion that there was no reasonable
prospect of success to prosecute any person at that stage. In
fact it was only after the inquest was re-opened and two weeks
before the re-opened inquest on the 26" of June 2017, after
information was received on the whereabouts of the Applicant,
that it was ascertained that the Applicant was alive and had
been utilizing a different name. On a public holiday just before
the inquest was reopened, | personally with the investigating
officer, Captain Ben Nel, informed the applicant of his
constitutional rights at his house, informed him to obtain legal
representation and in fact ensured that | arranged for the legal
representative to be present at the inquest when it re-opened.
That much is evident from the record. | absolutely deny that we
destroyed his right to remain silent. That right was always
available to him and is borne out by the record of the inquest
where he was repeatedly warned, in the present of both his
present counsel of his rights and the implications of him

testifying.

ESK
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THE ALLEGED UNREASONABLE DELAY

3.12 There is no merit in the applicant’'s suggestion that there has been
an unreasonable delay in commencing and concluding his criminal

trial.

3.13 Mr Timol passed away on 27 October 1971. The Applicant was
arrested and indicted on 30 July 2018. There are two time periods
that need to be scrutinized namely a pre-trial phase and a trial

phase,

3.14 Section 35(3) (d) promises a right “to have their trial begin and
conclude without unreasonable delay.” Unlike its predecessor in the
interim Constitution, section 35(3) (d) does not say that the
reasonableness of the time to commence and conclude a trial must

be assessed with reference to the “time after having been charged”.

3.15 Despite the above, the correct position is that a trial can only
commence after an accused person has been charged.
Accordingly, the unreasonableness of any delay, of which there is
none in this case, must be assessed with reference to the time after
the applicant was charged with murder. Once this is done, it will
become clear that there has not been any delay, let alone an
unreasonable delay. Since the verdict of the 1972 inquest court was
overturned, it took a mere nine months to enroll the matter for trial.
This can hardly be termed a lengthy, unreasonable delay. Further,

there were no lengthy opposed bail applications. The Applicant was

18
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3.16

3.16.1

3.16.2

3.16.3

3.164

warned to hand himself over on the very day he was arrested and
charged. He was immediately charged and brought to court on the
same day. The indictment was served on the same date. The matter
was transferred to the High court and set down for pre-trial issues to
be dealt with. And that is when the delay, caused by the Applicant,

started.

The applicant’s version about when he was charged and the events

thereafter is that:

he “was arrested on these charges on the 30" July 2018 and

brought before the Regional Court in Johannesburg”,

On the same date of his first appearance, and at an unopposed
bail application, the matter was transferred to the High Court.
He appeared for the first time in the High Court on 18
September 2018. On 18 September 2018, he informed the
court that he wishes to bring an application for a permanent
stay of prosecution. The matter was then postponed to 15
October 2018 for a pre-trial conference to take place and for the

application.

he requested further particulars from the State on 1 October

2018;

he received the State’s reply to his request for further

particulars on 5 October 2018;
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3.16.5

3.16.6

3.17

3.18

3.19

he delivered an application to compel further and better

particulars on 12 October 2018;

He, obviously through his legal representatives, attended a

formal pre-trial on 12 October 2018.

In addition to the above, the applicant attended Court on 15 October
2018. The application for the permanent stay had still not been
served on the NPA. The matter was postponed to 22 October 2018,
The applicant’s legal team then “undertook to finalize this application

and have it issued by 19 October 2018.”

In the light of what is stated above, there is no delay, let alone an
unreasonable delay, in commencing the applicant's criminal trial.
On his own version, the applicant was only charged in July 2018 and
he launched this application on or about 19 October 2018. This
being the case, it cannot be concluded that the period between
August 2018 and September 2018 that the trial had not commenced,
constitutes an unreasonable delay in commencing the trial to justify

a permanent stay of the applicant’s prosecution.

The question of unreasonable delay does not in fact even have to be
entertained because during the period complained of, the applicant
himself had been meaningfully engaging with the State on the
conduct of his trial by, amongst others, requesting further particulars
and receiving such particulars and thereafter bringing an application

to provide further and better particulars. In the premises, it cannot b




3.20

3.20.1

3.20.2
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said that the State has negligently forgotten to bring the applicant to
trial so as to justify a conclusion that there has been an

unreasonable delay.

In paragraph 49 of his founding affidavit, the applicant raises a new
issue which is not based on section 35(3) (d) of the Constitution,
Therein, the applicant says that the first respondent “failed to act in a
diligent manner in coming to a decision to institute a prosecution

against me.”

Section 35(3) (d) does not apply to the process leading up to
the taking of the decision to institute criminal proceedings
against an accused. The sub-section is very clear — it talks
about the beginning and conclusion of a trial without
unreasonable delay. It says absolutely nothing about the
decision to prosecute. On a proper reading of section 35(3) (d)
an accused person can only complain if a trial does not begin
within a reasonable time - that reasonable time can only be
assessed with reference to the date on which the accused
person was charged. This is so because a criminal trial cannot
begin until such time that an accused person has been

charged.

Section 35(3) (d) is concerned with the commencement and

conclusion of the criminal trial and not with the decision to

prosecute. %
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3.20.3

3204

3.20.5

3.20.6

Even if this is so0, the offences with which the applicant has
been charged, one of which is Murder read with Section 51(1)
of Act 105 of 1997, does not prescribe. In terms of section 18 of
the Criminal Procedure Act 51 of 1977, the right to institute a
prosecution for any offence....other than the offences of ....(a)
Murder....shall unless some other period is expressly provided
for by the law, lapse after the expiration of a period of 20 years

from the time when the offence was committed.

The State is in law entitled to charge a person with that offence
as soon as it is ready to do so — when the State has evidence
that the relevant accused person prima facie committed the

offence.

The State was not ready to charge the applicant at any time
before July 2018 when he was charged. The time that had

lapsed since the commission of the offence was 47 years,

The applicant does not suggest with reference to admissible
evidence that the State had evidence of his guilt and full
participation in the killing of Mr Timol all along. All he says is
that Mr Cajee, the nephew of Mr Timol had furnished
information in respect of his murder to the NPA in as early as

2002.
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3.20.7 Itis clear that only once the family members met with the NDPP
that a decision was taken to present new evidence in a

democratic South Africa.

3.20.8 The applicant must now know that new evidence which
includes similar fact evidence of fellow detainees and medical
and trajectory evidence, amongst other evidence presented,
draws one to the conclusion that Mr Timol could not have
jumped out of the window of room 1028. In fact, the most likely
scenario was that he was in all probability rolled from the roof of
John Vorster Square. In paragraph 19.16 of his founding
affidavit, the applicant acknowledges the discovery of some

new evidence. Therein, he says the following:

“... Basically, the only material of recent origin relates to
medical evidence from pathologists, with reference to the
injuries and death of the deceased and expert evidence relating
to the probable trajectory of the body falling from the tenth floor

andjor roof of the building to the ground.

3.21 The applicant deals with the issue of undue delay in paragraphs 44
to 50 of his founding affidavit. There is nothing contained in these

paragraphs to suggest that;
3.21.1 the commencement of the trial was unreasonably delayed:;

3.21.2 the State charged the applicant and thereafter neglected to

7
commence the prosecution. %
< 24

|




322

3.22.1

3222

There is no merit in the applicant's suggestion that “all material
witnesses have passed away and | will not be in a position to consult

with these witnesses and/or to adduce evidence” because:

the applicant’s version has been somewhat consistent with his
version since 1971 in the statement he made to the
investigating officer, his evidence at the 1972 inquest, and the
evidence he gave at the re-opened inquest in 2017. He has
been consistent in saying that there were only two people in the
room, he and the deceased. That he was the last person to see
the deceased alive. That there was nothing wrong with the
appearance or demeanor of the deceased. And that the
deceased outran (and outmaneuvered) him and jumped
through the window of room 1026. For this reason, he is the
only person who saw that fateful event and there are therefore,
no other witnesses who were present there will be able to take

his case any further.

On his own version, the applicant saw Mr Timol before he died
and there is no reason why he himself cannot testify about
exactly what transpired during the final minutes of Mr Timol' s

life.
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3.22.3

3224

3.22.5

3.23

Further, that the witnesses who the State intends to call are
well and available to testify. That again, this is mere conjecture

in an attempt to quash charges.

the applicant’s perceived future loss of memory also does not
take the matter any further when regard is had to the fact that
the applicant's version is already on record and that it remains

the same as it was in 1971 and 1972;

the applicant remains free to employ his own medical expert
pathologists to study the post mortem reports and provide him
with new expert evidence to the extent that he requires the
same. In addition, the applicant remains free to challenge any
evidence presented by the State. That is his prerogative and
right in a democratic South Africa. Further he is in a very
fortunate position when he has three counsels and access to

experts, none of whom he funds personally.

It must always be borne in mind that our political dispensation is
unlike most other countries. Offences committed in turbulent times,
by those charged with protection of its citizens are often brought to
justice, albeit decades later. South Africa is no different. It is
expected that there might be other factors at play. in paragraph 341
on page 128 of the Re opened inquest the honourable Judge
Mothle refer to the improper “role played by some in the magistracy,
prosecuting authorities and medical experts in the past inquest
proceedings. Bizos’s evidence reveals the role of some of these
public officials in being complicit in exonerating members of the
Security Branch from the crimes they committed. The 1972 inquest

v
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