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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NO.: 72747/2016

In the application of:

THEMBISILE PHUMELELE NKADIMENG Intervening Party

to intervene as the Fourth Applicant in the matter between:

WILLEM HELM JOHANNES COETZEE First Applicant
ANTON PRETORIUS Second Applicant
FREDERICK BARNARD MONG Third Applicant

and

THE MINISTER OF POLICE First Respondent
THE PROVINCIAL COMMISSIONER FOR GAUTENG,

SOUTH AFRICAN POLICE SERVICE Second Respondent

NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS Third Respondent

NOTICE OF APPLICATION TO INTERVENE
IN TERMS OF UNIFORM RULE OF COURT 12

PLEASE TAKE NOTICE that Thembi Nkadimeng (“Nkadimeng”) intends to make
application to this Courton ............ at 10h00 or so soon thereafter as counsel

may be heard, for orders:



2

2

1. Granting Nkadimeng leave to intervene as the Fourth Applicant in case

number 72747/ 2016 in terms of Rule 12 of the Rules of this Court:
2. That the proceedings under case number 72747/ 2016:
a. be heard as a matter of semi-urgency; and

b. that any failure to adhere to the Rules of the above Honourable Court
relating to form, time, periods, service and provisions of the record be

and is hereby condoned: and

c. that new shortened timeframes be imposed for the filing of all future
process and heads of arguments and setting down the hearing of this

matter on an expedited basis.

3. Should the relief in prayer one above be granted, an order compelling the
First and/ or Second Respondents to pay the reasonable legal defence costs
of accused two to four in the criminal matter of The State v MT Radebe and 3
Others (Case No.: CC19/16), who are the First to Third Applicants in case

number 72747/ 2016.

4. Ordering that the National Director of Public Prosecutions (“NDPP”) be joined
as the Third Respondent, and directing the First to Third Applicants to serve a

full set of the papers filed of record in case number 72747/ 2016 on the NDPP



, B
within 7 (seven) court days from the date of this honourable Court's order so

that he may consider his position vis-a-vis this matter; and directing that:

a. Should the NDPP decline to participate in this matter he shall file a
notice of intention to abide within 5 (five) court days from the date of

service of the papers filed of record.

b. Should the NDPP wish to file affidavits in this matter he shall do so
within 10 (ten) court days from the date of service of the papers filed of

record.

5. Directing that the costs of this application are to be paid by the First
Respondent, together with any other party that opposes this application,
jointly and severally, the one paying the other to be absolved, such costs to

include the costs of two counsel; and

6. Further and/ or alternate relief.

TAKE NOTICE FURTHER that the affidavits of THEMBISILE PHUMELELE
NKADIMENG, MORAY HATHORN, DUMISA BUHLE NTSEBEZA and FRANK
KENNAN DUTTON and the annexures attached thereto will be used in support of

this application.
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TAKE NOTICE FURTHER that NKADIMENG has appointed the offices of the
attorneys described below at the address set out hereunder, at which it will accept

service of all notices and process in these proceedings.

TAKE NOTICE FURTHER that if any applicant or respondent intends opposing this

application then he or she is required -

(a)  to notify the intervening party's attorney in writing within 5 (five) days of receipt

of this interlocutory application:

(b)  and to file any answering affidavits within 10 (ten) days of the filing of any

notice of intention to oppose,

and further that you are required to appoint in such notification an address referred
to in rule 6(5)(b) at which you will accept notice and service of all documents in these

proceedings.

A
DATED AT JOHANNESBURG THIS).!‘)- AY OF FEBRUARY 2017

T

v

WEBBER WENTZEL

Attorneys for the Intervening Party
90 Rivonia Road

Sandton 2196....

Tel: 011530 5539

Fax: 011530 6539

DOCEX 26 Marshaltown
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E-mail:
moray.hathorn@webberwentzel.co
m
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA
CASE NO.: 72747/2016

In the application of:

THEMBISILE PHUMELELE NKADIMENG Intervening Party

to intervene as the Fourth Applicant in the matter between:

WILLEM HELM JOHANNES COETZEE First Applicant
ANTON PRETORIUS Second Applicant
FREDERICK BARNARD MONG Third Applicant

and

THE MINISTER OF POLICE First Respondent
THE PROVINCIAL COMMISSIONER FOR GAUTENG,

SOUTH AFRICAN POLICE SERVICE Second Respondent

FOUNDING AFFIDAVIT

l, the undersigned
THEMBISILE PHUMELELE NKADIMENG

state under oath as follows:

M. S T



INTRODUCTION

1. | am an adult female. | am the Executive Mayor of the City of Polokwane.
| reside at 82 General Viljoen Street, Welgelegen, Polokwane. | am the
Intervening Party and, if this Court grants leave, the Fourth Applicant in

this matter. | act in the interests of myself and my family.

2. The facts herein contained are, save where otherwise stated or appears
from the context, within my own personal knowledge and belief, and are
true and correct. Where | make submissions of a legal nature, | do so on

the advice of my legal representatives, which advice | accept as correct.

3. | am the sister of the late Nokuthula Aurelia Simelane (“Nokuthula”) who
was an underground operative of the African National Congress and who
was abducted, viciously tortured and enforcedly disappeared in a failed
“kopdraai" operation by the South African Security Branch (“SB") of the
former South African Police (“SAP”) in 1983. Some 33 years later, during

2016 the Applicants were charged with her murder.

THE PURPOSE OF THE AFFIDAVIT

4, The purpose of this application to intervene is to:

4.1, seek relief converting this litigation into semi urgent proceedings with
shortened timeframes in order to minimise the delay in the holding of

the already long delayed criminal trial involving the applicants: and
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4.2.

4.3.
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secondly, to seek an order compelling the First and/ or Second
Respondents to pay the reasonable legal defence costs of the

applicants; and

lastly, to join the National Director of Public Prosecutions as the Third

Respondent.

First to second Respondents are as described in paragraphs 4 and 5 of

the founding affidavit of Willem Helm Johannes Coetzee.

The Third Respondent is the National Director of Public Prosecutions (“the
NDPP”), appointed by the President in terms of s 10 of the National
Prosecuting Authority Act 32 of 1998 (“the NPA Act”), and who, in terms of
s 5 of the NPA Act, is the head of the Office of the National Director of
Public Prosecutions, which in turn is a component of the Single National
Prosecution Authority (“the NPA”) established in terms of section 179 of
the Constitution of the Republic of South Africa, 1996 (“the Constitution”).
The Third Respondent’s address for service is care of the State Attorney,

SALU Building, 316 Thabo Sehume Street, Pretoria, Gauteng.

This case is about my late sister, Nokuthula. As mentioned above, she
was brutalized by the applicants and other members of the SB in an
official and authorised police operation in 1983 and disappeared while in
their control. The police eventually opened an investigation docket in 1996

under case number: Priority Investigation: JV Plein: 1469/02/1996.

s TP
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More than 33 years after her disappearance, and notwithstanding

countless pleas, my family and | are still waiting for answers and justice.

I submit that this gross neglect represents a deep betrayal of Nokuthula
who gave her life for the struggle for liberty and democracy in South
Africa. It has also added significantly to the emotional trauma and

anguish of myself, my family and our wider community.

STRUCTURE OF THIS AFFIDAVIT

9.

9.1.

9.2.

9.3.

9.3.1.

9.3.2.

9.3.3.

9.3.4.

The scheme of this affidavit is as follows —

First, | set out the requirements for leave to intervene;

Second, | set out the background to this application and an overview
of Nokuthula’s story, which demonstrates my direct and substantial

interest;

Third, my grounds for semi-urgency, which includes the:

Interests of justice;
Constitutional obligation to act without delay;
Breach of rights to human dignity and life;

Violation of the rule of law.
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9.4, Fourth, the legal obligation on the First and Second Respondents to

pay the criminal defence costs of the Applicants;

9.5. Fifth, the failure to join the National Director of Public Prosecutions;
and
9.6. Sixth, matters arising from the Applicants’ founding papers.

APPLICATION TO INTERVENE

10. This is an application to intervene in terms of Rule 12 of the Uniform
Rules of Court as Fourth Applicant in this matter. | am required to join in
the hearing of this case as Fourth Applicant in order to pursue the relief |

seek. | am advised and submit that there is no other option open to me.

1t The relief | seek is, in large part, similar to the relief sought by first to third
applicants and is largely grounded on the same facts and principles of

law.

12. | am advised that the test for intervention under the common law and
under Rule 12 is whether the applicant for intervention has a direct and
substantial interest in the subject matter of the litigation. Since | invoke
constitutional rights in support of my application, | am advised that the
ultimate test whether or not to allow intervention is whether it is in the

interests of justice to grant leave to intervene.



13.

14.

14.1.

14.2.

14.3.

14 .4.

14.5.

- 1

For the reasons set out below | submit that | meet both the common law

and constitutional tests for intervention.

Furthermore, | intend to demonstrate that the applicants are entitled to

have their legal defence paid by the SAPS since:

The SAPS is the inheritor-in-title to the erstwhile South African Police
(SAP) and the applicants were acting in the course and scope of their
employment with the SAP when they committed various crimes against

Nokuthula;

The applicants were mere foot soldiers acting on orders of their
superiors, who in turn, acted on instructions of the commanding officers

of the former Security Branch and SAP;

The abduction, torture, murder and concealing of the remains of
Nokuthula Simelane fell squarely within the modus operandi of the

Security Branch.

There was a sufficient connection between the unlawful conduct of the
Applicants and the work of the police at that time. They were indeed
working within the scope of their employment as members of the

Security Branch.

The intransigence of First and Second Respondents is causing yet a

further and unjustifiable delay in the start of the criminal trial of the

WS TP
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Applicants.

BACKGROUND

15.

16.

g7

In order to set out why | have a direct and substantial interest in this

matter | need to provide an overview of my sister’s story.

In 1983, Nokuthula was a twenty-three year old university graduate and
was a courier for Umkhonto we Sizwe (“MK”), the armed wing of the
African National Congress (“ANC”), moving between Swaziland and South
Africa. She was betrayed by one of her own and was abducted on 11
September 1983 in the parking garage of the Carlton Centre and
thereafter brutally tortured by the Security Branch ("SB") of the former
SAP.  Notwithstanding extensive efforts of the SB, involving unrelenting
callous and merciless torture, Nokuthula refused to become an informer or

‘Askari’ for the SB, which meant that she could never be released alive.

Nokuthula was never seen again. We know from the TRC hearings that
my sister suffered terribly at the hands of the SB. We know that she
refused to collaborate with the forces of Apartheid. For this she paid the
ultimate price. My family and | have been searching for answers for more
than 30 years. We have pleaded with authorities to take the necessary
action to bring closure to this case. These pleas fell on deaf ears. Action
was only taken after we were forced to go to court in 2015 to compel the

National Prosecuting Authority to either conduct an inquest or prosecute

TGRS Y



18.

19.

Ny

the accused.

| have always refused to give up the search for the truth and justice. My
family and | have not rested since we learned that my sister went missing.
My family has not had any closure since the matter has never been
brought to finality. My father and more recently my brother, both died not
knowing whatever happened to Nokuthula. We know the most horrendous
things about what she suffered. We know from evidence in the police
docket and before the TRC Amnesty Committee that her hands and feet
were cuffed virtually all the time. Her sleep was kept to a minimum. She
was repeatedly punched, kicked and slapped. A bag was repeatedly
pulled over her head suffocating her. She was given electric shocks. She
was thrown into a zinc farm dam. The conditions of her captivity were
dehumanising. She was not provided with any toiletries and sanitary
towels to attend to basic hygiene needs. She was denied basic medical
assistance, such as pain killers or antiseptic creams, to apply to her
injuries inflicted by the police. When she was last seen alive by two of her
black SB captors she could not walk unaided and her face was so badly

swollen and injured she was unrecognisable.

It stands to reason that she could never be returned to society in such a
grim state and that she would have to be eliminated and disposed of in a
manner that would never implicate the police. This was entirely within the
standard modus operandi employed by the SB at this time, especially in
respect of failed “kopdraa” operations. In this regard | refer to the

supporting affidavits of Dumisa Ntsebeza and Frank Dutton, which will
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accompany this affidavit.

20. But we still don’t know for certain how she died, and where her body is
today. All we know is that she was subjected to the most inhumane and
brutal torture. We have spent three decades looking for Nokuthula. We
even appointed private detectives to assist us. Until we find her remains,
or get answers about what really happened to her, we remain trapped in

the past.

21. In 2001, the Amnesty Committee of the Truth and Reconciliation
Commission (“TRC") concluded that the white SB officers (the Applicants
in this matter) had lied to the Commission about what had happened to
Nokuthula during her unlawful captivity, in particular they lied about the
severity of the torture she sustained and the duration thereof. While the
white officers were denied amnesty for Nokuthula's torture they were
granted amnesty for her kidnapping (TRC Amnesty Committee Finding
AC/2001/185: Abduction and Torture of Nokuthula Simelane). The

finding is available online’ and a copy can be supplied on request.

Struggle for justice

22. We did not expect the former South African Police to investigate
themselves. However, we firmly believed that the new democratic South
Africa would take the necessary steps. We were wrong as it took the

family many years to force the authorities of the democratic South Africa

! http://www.justice.gov.za/trc/decisions%5C2001/ac21185.htm

* M-S 1t




23.

23.1.

23.2.

10

to consider a prosecution. This was the second betrayal of Nokuthula and
everything she stood for. This betrayal cut the deepest as it seemed that
even her own comrades, who were now in government, sought to sweep
things under the carpet. This deprived me and my family of closure and
our right to dignity. My father, Matthew Simelane, went to his grave in
2001 without knowing what happened to Nokuthula. My brother, Antonio
Lungelo Simelane, died last year after suffering from years of anxiety and
depression. My mother, Sizakele Ernestina Simelane, now 76 years old
and sick with nervous tension, fears that she will die without knowing; and

without burying Nokuthula’s remains with the dignity she deserves.

The new police service, the South African Police Service (SAPS) and the
NPA could have pursued this case. However, even though a police
docket was opened in 1996 little or no official action followed. After the
amnesty decision the matter was referred to the NPA. During 2005 my
legal representatives urged the NPA's Priority Crimes Litigation Unit
("PCLU"), which was responsible for the cases referred by the TRC to the

NPA, to take various initial steps, including:

Prosecuting suspects who did not apply for amnesty for kidnapping,
since kidnapping is listed as one of the exceptions to the 20 year

prescription rule in section 18 of Act 51 of 1977;

Preferring charges of defeating the ends of justice against First and
Second Applicants for allegedly intimidating a junior officer, Sergeant

Lengene, into making a false statement and for attempting to coach

. < N
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24.

25.

26.

11

a witness, Norman Mkhonza, into making a false statement, which

were indicative of a cover up of Nokuthula’s murder.

These requests were ignored. When | subsequently returned to the PCLU
I was advised that their hands were tied as they were waiting for a new
policy to deal with the so-called political cases. Until this new ‘policy’ was
issued an effective moratorium on pursuing the TRC cases was in place.
When the amendments to the NPA’s Prosecution Policy emerged in late
2005 it essentially created a backdoor amnesty for perpetrators of so-
called political crimes. It gave such perpetrators, like my sister’s killers, a

second opportunity to escape justice.

Together with the widows of the Cradock Four, the young freedom fighters
murdered by a police hit squad in 1985, | went to court to challenge the
policy in the matter of Nkadimeng & Others v The National Director of
Public Prosecutions & Others (TPD case no 32709/07). In 2008 the
High Court struck down the amendments to the Prosecution Policy,
declaring them to be absurd and unconstitutional. A copy of the judgment
of Legodi J is available online? and a hard copy can be made available on

request.

We thought that the striking down of the amendments to the Prosecution
Policy meant that the path was eventually cleared for justice to take its
course. Again we were wrong. This time the prosecutors claimed that the

police were refusing to provide investigators. Yet again they said their

z http://www saflii.org/za/cases/ZAGPHC/2008/422.htm!

I
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27.

28.

29.

12

hands were tied. It took a high-level intervention for an investigating
officer to eventually be appointed to the case in 2010: but the docket had

apparently gone “missing”.

By the end of 2012, even after finding the docket, there was no progress.
It was clear to me that the authorities were not taking Nokuthula's case
seriously. As mentioned, they even declined to pursue those police
officers involved in the kidnapping who did not apply for amnesty. At the
beginning of 2013, the 30" year of Nokuthula's disappearance, and 18
years since the opening of the police docket, | gave up on a prosecution
and demanded the holding of a judicial inquest into her death. This
request was refused. Remarkably, the NPA claimed that their

investigations were still not yet complete.

Since January 2013 my lawyers and | engaged in extensive
communications with the NPA and the SAPS in an effort to persuade
them to finalize their investigations or at least refer the case to a judicial

inquest. For years, these efforts came to naught.

Out of sheer frustration, on 20 May 2015 | filed an application before the
High Court in Pretoria in the matter Thembisile Phumelele Nkadimeng
vs. National Director of Public Prosecutions & 8 Others, Case
Number 35554/2015. | sought an order compelling the South African
Police Service (SAPS) to finalize their investigations and an order
compelling the National Director of Public Prosecutions (NDPP) to make a

decision in my sister's case. A copy of the notice of motion in that

< 1t
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application is annexed hereto marked “TN1”". These papers set out the
very extensive efforts my family and | made to persuade the authorities to
take action in Nokuthula’'s case over decades. The full papers are

available online® and a hard copy can be supplied on request.

30. Only because of that case did the authorities agree to take action. This
resulted in murder and kidnapping charges being preferred in the
indictment of The State v MT Radebe and 3 Others (Case No.:
CC19/16) (" the indictment”) dated 14 March 2016. Accused numbers two
to four are the applicants one to three herein. A copy of the indictment can

be made available on request.

31. My application launched in 2015 disclosed evidence of gross political
interference in the operations of the NPA (as per the supporting affidavits
of Advocates Vusi Pikoli and Anton Ackermann SC) and explained how
the political cases from the past, including Nokuthula's case, were

deliberately suppressed.

32. The launching of this application eventually prompted the NDPP to take
action which resulted in the issuing of the indictment described above. As
a result of this step | instructed my lawyers to hold the civil litigation in

abeyance.

* The full papers (without annexes) can be downloaded at:
http://www.southernafricalitigationcentre.org/cases/ongoing—cases/south—africa-challenging-npa-inaction---
for-trc-related-prosecutions/. The full papers with annexes can be downloaded at:
http://www saha.org.za/news/2011/May/press release sactj press release on launch of the nokuthula

simelane_matter.htm (Registration required).
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FURTHER DELAY

33.

34.

35.

The accused first appeared in court on 26 February 2016 when they were
granted bail of RS 000 each in the Pretoria Regional Court and have
appeared subsequently on 4 occasions, 29 March 2016, 25 July 2016, 20
September 2016 and 25 November 2016. The reason for the ongoing
postponements was to allow the applicants an opportunity to settle a
dispute that had arisen between them and the SAPS on the question of
legal costs. The police refused to pay the legal defence costs of the
accused, and as a result the applicants launched the proceedings in this

matter.

On 4 May 2016 the Provincial Commissioner for Gauteng SAPS advised
the Applicants that their applications for assistance with their legal costs

had been refused.

When it became clear to me that the start of the criminal trial was going to
be delayed because of the dispute between the Applicants and the First
and Second Respondents over the question of legal costs | instructed my
attorney, Moray Hathorn of Webber Wentzel, to address a letter to
Advocates Raymond Mathenjwa and Adele Barnard, the prosecutors in
Nokuthula's case, to request them to vigorously oppose a long delay.
This letter was dated 15 September 2016 and was transmitted on the

same date. | quote from this this letter:

NS Y



36.

37.

38.

38.1.

15

‘Our clients have advised us that they have been waiting for
resolution in this matter for more than 33 years and that they will
not support any further long delay in this case. They have
instructed us to request you to communicate to the judge their

strong and vigorous objections to a further delay in this matter.”

As the letter contains privileged information not relevant to these
proceedings | have not attached it to this affidavit, but the confirmatory
affidavit of my attorney, Moray Hathorn (“Hathorn”), will accompany this

affidavit.

On 21 September 2016, Adv Mathenjwa responded and advised that
before the NPA “could enter this funding area" the prosecution team
would need to consult with the Directorate. No further communication has
been received from the NPA in this regard. As this letter contains
privileged information, which is not relevant to these proceedings, | have

not attached it to this affidavit.

| also requested Hathorn to approach the Minister of Police to urge him to
pay the reasonable legal costs of the criminal defence of the accused.
This letter was transmitted to the Minister on 15 September 2016 and is

annexed hereto marked “TN2".

In this letter Hathorn pointed out that the litigation over legal costs
“could potentially delay the start of the trial for a considerable period

of time, perhaps a year or longer.”

2l

M-S ¢



. 22

38.2. Hathorn advised the Minister that since “the family has been

struggling for closure for more than 33 years they strenuously object

to any further delay’.
39. Hathorn submitted that:
39.1. the crimes committed by the accused fell squarely within the course

and scope of their employment with the erstwhile Security Branch of

the SAP;

39.2. the Goldstone Commission and the Truth and Reconciliation
Commission had concluded that “the Security Branch was in large
part a part a criminal enterprise aimed at neutralising the threat to

the Apartheid state”:

39.3. former senior police officers, including commanding officers of the
Security Branch and the SAP have admitted under oath that the SB

acted unlawfully on a routine basis;

39.4. the abduction, torture, murder and concealing of the remains of
Nokuthula fell squarely within the modus operandi of the Security

Branch and that;

“The accused were mere foot soldiers who acted on orders

of their superiors, who in turn, acted on instructions of the

M'_g "—_\@
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commanding officers of the former Security Branch and
SAP. The real decision makers in the Simelane matter, and

many other cases, have yet to face justice.”

39.5. Unlawful conduct on the part of police members did not absolve the
police from paying legal fees where there was sufficient connection

between the unlawful conduct and the work of the SAP’s Security

Branch.
40. The Minister did not respond to this letter.
41. In a further letter to Advocates Mathenjwa and Barnard (“the

prosecutors”), dated 24 October 2016 my attorney, advised them that he
had written to the Minister of Police urging him to pay the legal costs of
the accused and encouraging them “to similarly communicate with the

Minister of Police”.

42. Hathorn advised the prosecutors that the review application of the
accused had not been brought on an urgent or semi urgent basis,
notwithstanding the fact that in their correspondence with the police they

had described their complaint as an urgent one. He advised further:

‘We are of the view that both our client and the NPA have a
direct and substantial interest in the civil proceedings given
the extraordinary long delay in getting the criminal case off
the ground. In our view the failure to join the complainant

and the NPA most likely constitutes a material non-joinder.
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44,

45.

46.
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We are currently taking instructions on whether to
intervene in the civil matter and we suggest that the NPA

also considers a possible intervention.”

As this letter contains privileged information, which is not relevant to these
proceedings, | have not attached it to this affidavit. Hathorn received no

response to this letter.

In order to avoid unnecessary litigation | decided to wait for the outcome
of the third hearing date on 25 November 2016. | was hoping that the
prosecution would vigorously oppose a long postponement and that the
accused would be given a period of no more than 3 or 4 months to resolve
the question of their legal representation. This did not happen. As far as |
am aware the prosecutors put up no vigorous opposition to a long

postponement.

At the hearing, the criminal trial was postponed for some 8 months to 28
July 2017. | am advised that this is a provisional date that is dependent
on the outcome of the civil litigation. It is more than likely that this will not
be the last postponement. | am advised that the Second Respondent has
filed the record and the Applicants have filed a supplementary founding
affidavit. The Respondents have to file their answering affidavits on 30
January 2017. In the event of appeals taking place | am advised that this

matter could drag on for 18 months to 2 years.

When | learned that the postponement was for 8 months | instructed
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Hathorn to apply to Court for leave to intervene in order to prevent such a

long delay.

Although the papers and annexes filed by the applicants are replete with

assertions that the resolving of the question of legal costs was urgent,

they did not see fit to bring their application on the basis of urgency or

semi urgency.

The correspondence addressed to the SAPS by the attorneys for the
accused (contained in annexes “C2", “C3” and “C12" to the founding

affidavit) were all marked as urgent.

In paragraph 24 of the founding affidavit, Coetzee describes their

complaint as an urgent one.

In paragraph 58 Coetzee asserts that the criminal matter “must be

disposed of as soon as possible without any further delay’.

The applicants are aware that my family has been waiting for justice for
more than 3 decades. Accordingly, the launching of an application in
terms of the normal time limits, that could take months or years to finalize
was done, in my respectful view, with the aim of further delaying the start

of the trial.

When this long postponement was granted it became clear to me that

neither the applicants nor the National Prosecuting Authority appeared to
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be interested in ensuring that justice is done without unreasonable delay,
leaving me with no choice but to seek leave to intervene in these

proceedings.

In the unlikely event that the civil litigation is finally resolved on 28 July
2017 and that the criminal trial proceeds on that day, the accused would
have had some 17 months in which to arrange legal representation. This
is an inordinate and excessive period of time in which to arrange a legal

defence.

In the circumstances | submit that | have amply demonstrated that | have
a direct and substantial interest in these proceedings. | beg this

Honourable Court to come to the family’s rescue in this regard.

GROUNDS FOR SEMI-URGENCY

71.

71.1.

71.2.

71.3.

71.4.

I submit that | have a right to have these proceedings heard on an

expedited basis. My rights are premised upon the following grounds:

The interests of justice and the need to prevent a grave injustice;
The constitutional obligation to act without delay;

My entittement under the Constitution to have various rights
respected, including my right to human dignity; and

The rule of law.

The interests of justice
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72. | am advised that the superior courts of South Africa have certain inherent
powers to be exercised in the interest of the proper administration of
justice. This includes when it may be necessary to act in order to prevent

a grave injustice.

73. I submit that the exceptional circumstances of this case warrant the
exercising of the Court’s inherent powers to expedite these proceedings

and order that they be held on a semi-urgent basis.

74. This is so because of the inordinate delay that has already been
experienced in my late sister's case, lasting decades. In the
circumstances, there was a clear duty on all the parties to expedite these

proceedings.

75. The further delay seriously undermines the administration of justice, as

well as my interests and that of my family.
Constitutional obligation to act without delay

76. I am advised that there is a constitutional obligation on the NPA and the
courts to perform their duties without delay. Section 237 of the
Constitution provides “All constitutional obligations must be performed
diligently and without delay." The prosecutorial function, the
administration of justice and the adjudication process involve the exercise

of constitutional powers and therefore constitute constitutional obligations.
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77. | submit that public accountability and social trust are built upon decision
making by public bodies which are reasonable and responsive. The past
delays in finalizing my sister's case is compounded by the latest delay.
These delays have denied us our substantive rights. These rights are set

out below.
Human Dignity

78. The unreasonable and prolonged delay in finalizing my sister's case has
violated my right to dignity. The closure of a most painful past is now
even further away. Such lapses have denied me and my family, as well
as that of our wider community, the acknowledgement of our intrinsic
worth as human beings. For years, it has felt and still feels like

Nokuthula’s death is of no consequence to the authorities.

79. Those responsible for the inordinate delays have disrespected my family’s
rights as victims. Ultimately, the prolonged delay infringes upon my right

to dignity, and that of my family, in that it:

79.1. protects the perpetrators responsible for the kidnapping, torture and
enforced disappearance of my sister at the expense of me and my

family;

79.2. causes suffering to me and my family by denying us justice without

undue delay;
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79.3. prevents me and my family from reaching closure;
79.4. dishonours the respect, dignity and value of my family in the wider
community
79.5. demeans South African society as a whole by betraying the
constitutional compact made with victims as enshrined in the
epilogue to the Constitution of the Republic of South Africa Act 200
of 1993 (“the Interim Constitution”) and by undermining the purpose
and spirit behind the TRC amnesty process.
Right to life
80. The right to life as protected in section 11 of the Constitution is infringed
as the prolonged and ongoing delays severely undermines the prospects
of a successful prosecution of the perpetrators who infringed this right by
murdering my sister. The delay also devalues the life of my sister who
gave her life for our freedom and South Africa’s democracy.
Rule of law
81. The fact that serious crimes from the past, such as the Kidnapping, torture

and murder of my sister, have not been treated with any seriousness,

implicates the rule of law, as upheld in section 1 of the Constitution.
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Serious crime committed by agents of the State should be viewed in a
particularly serious light and addressed expeditiously. During apartheid
the perpetrators of state sponsored crime enjoyed almost total impunity.
The failure of the new South African State to timeously finalize such cases

is deeply offensive to the rule of law.

Crime, particularly serious crime, undermines the fabric of our society and
violates several fundamental rights. The State has a constitutional duty to
expeditiously address crime which arises from its duty to 'respect, protect,

promote and fulfil the rights in the Bill of Rights.'

The obligation to ensure that justice is done without undue delay is also
required in terms of the NPA’s own Prosecution Policy which states that
the maintenance of law and order within a human rights culture requires

“effective and swift prosecution”.

| submit that there is no constitutional justification for the limiting of the

above rights.

Conclusions on grounds for semi-urgency

86.

| submit that | have demonstrated the unlawfulness of the ongoing delays.
I have also demonstrated the serious undermining of the prospects of
justice and the reaching of the truth with every day that goes by. In the
circumstances | submit that | have established a clear right to the holding

of these proceedings on an expedited or semi-urgent basis. .
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| submit further that | have demonstrated that the delays and the failure to
take the said decisions have infringed my constitutional rights and that
further delay will seriously prejudice my rights and that of my family. |

have accordingly established a reasonable apprehension of injury.

The stress and trauma that we have endured for decades will be
considerably magnified by any further delays. My mother is elderly and ill.
It would assist if she died having buried the remains of her daughter and

knowing that justice has been done.

With every day that goes by the prospects of justice or reaching the full
truth and finding the remains of Nokuthula are seriously undermined. My
mother is now elderly and not well. Witnesses are getting older. This
ground alone justifies semi-urgency or at least shortened time periods for

the purposes of filing of papers and the hearing of this matter.

In the circumstances, | submit that | have amply demonstrated that the
balance of convenience favours me and my family and that we will suffer
irreversible harm by any further delays. | submit that that | have no other

viable or alternative remedy.

In the circumstances | submit that | have made out a case for these

proceedings to be held on a semi-urgent basis.

OBLIGATION OF POLICE TO PAY LEGAL FEES OF THE ACCUSED
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In the first place | am advised that the SAPS is the successor-in-title to the
former SAP. The SAPS accordingly assumes institutional responsibility
for the wrongs committed by the erstwhile SAP, since it continues to be
the same corporate or legal person regardless of organisational changes.
Accordingly, the SAPS remains legally responsible for the actions and

omissions of the erstwhile SAP.

I am advised that the question of when the police will pay the legal costs
of its members is governed by standing orders. In 1983, when the alleged
crimes took place, Standing Order (General) 109, promulgated in terms of
s 33 of the Police Act 7 of 1958, was in place. This standing order is
referred to by Coetzee in his founding affidavit at paragraph 36(b)(i), but
he did not annex a copy to his affidavit. My attorney has obtained a copy
of standing order 109, annexed hereto marked “TN3", which has been
described as the ‘previous standing order’, but we are unaware whether

this particular order was in force during 1983.

Assuming it was in force, clause 1(a) is pertinent as it stipulates that a
member’s criminal defence will be conducted by the State Attorney where
the member has not forfeited the privilege of State defence by

demonstrating that he:

(i) acted in the execution of his duties or bona fide believed that
he had done so;

(if) did not exercise his powers in a reckless or malicious manner
or did not knowingly exceed them; ...
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