
' 

1 

AFFIDAVIT OF GEORGE BIZOS SC 

I, the undersigned, 

GEORGE BIZOS 

{ \ do hereby state under oath as follows: 

1. I am a senior counsel at the Johannesburg Bar employed at the Legal 

Resources Centre (Johannesburg). 

2. I was born in Greece on 14 November 1928. I became a resident of South 

Africa during 1941 at the age of 13 years, after fleeing the Nazi occupation of 

Greece. 

3. The purpose of this affidavit is to set out my knowledge of the circumstances 

surrounding the torture and death of Neil Hudson Aggett (Aggett) in Security 

Branch (SB) detention in 1982, as legal counsel for his family. I will also set out 

some context and background to the history of deaths in security police 

detention in South Africa. 

PROFESSIONAL CAREER 

4. I joined the Bar in Johannesburg in 1954 and have represented victims of 

apartheid violations throughout my career. I have been a senior member of the 

Johannesburg Bar since 1978. I was made an Honorary Life Member of the 

Johannesburg Bar in October 2004. 
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5. During the apartheid era I acted as counsel in a wide range of matters that 

came before the courts, these included criminal trials of activists and inquests 

into the deaths of people in detention under the South African security laws. 

6. I annex hereto, marked "A", my curriculum vitae which sets out details of my 

professional career. 

SECURITY LAWS AND DETENTION 

7. In 1950, the National Party dominated Parliament enacted the Suppression of 

( Communism Act, No 44 of 1950 which outlawed the South African Communist 

Party (SACP) and prohibited organisations from pursuing 'communistic' goals. 

'Communist' aims were vaguely defined and non-communists were frequently 

arrested. This Act was replaced by the Internal Security Act 74 of 1982 which 

also proscribed those seeking to 'endanger the security of the State or the 

maintenance of public order. 

8. The General Law Amendment Act, No 37 of 1963 authorised the police to 

detain, without warrant, a person suspected of a politically motivated crime for 

up to 90 days incommunicado without access to a lawyer, doctor or visitors. In 

practice many were re-detained for a further 90-days immediately after the 

expiry of the first period. The Criminal Procedure Amendment Act, No 96 of 

19651engthened the span of detention to 180 days, which remained renewable. 

9. The Terrorism Act, No 83 of 1967 (Terrorism Act) defined terrorism as 

anything that might 'endanger the maintenance of law and order. Section 6 

authorised detention for a 60-day period (which was renewable) without trial on 

the authority of a senior police officer. Scores died while being detained under 

the Act. 

10. The isolation of detainees allowed for their abuse, and for the cover-up by the 

police of such abuse since they were the only witnesses. In my experience, 

over many years of appearing as counsel in these matters, policemen routinely 
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perjured themselves to conceal the truth of the abuse of detainees. My view 

has since been confirmed by the testimony of many policemen and Security 

Branch officers before the Truth and Reconciliation Commission's (TRC) 

Amnesty and Human Rights Violation committees. 

OVERVIEW OF DEATHS IN SECURITY BRANCH DETENTION 

11. Although routinely cleared of wrongdoing by inquest findings, the Security 

Police were wary of their activities being exposed through judicial proceedings. 

11 .1. A steady stream of deaths in detention through the 1960's which 

peaked in 1969 with 7 (seven) deaths, including James Lenkoe and 

Imam Haran. No deaths in detention were reported the following year. 

Ahmed Timol and Mtayeni Cuthsela died in 1971. The publicity 

generated by the Timol Inquest was followed by a period of respite 

from deaths in detention, until 1976 and 1977 when thirteen died in 

each of those years. 

11.2. The inquest into the death of Steve Biko, in 1977, focused the attention 

of the world on the brutality of the Security Police. The number of 

deaths in detention fell again. However, in the 1980s, the inquest into 

the death of Dr Neil Aggett in 1982 did little to stem the flow of 

detainees dying in police custody. Between 1963 and 1990, 73 

detainees are known to have died in detention. 

12. Some of the deaths in detention are listed as having died of 'natural causes', 

such as the deaths of Nicodemus Kgoathe and Solomon Modipane, who were 

both detained at Silverton Police station in 1969 in connection with the same 

incident. However, these 'natural causes' deaths were preceded by their falling 

in the shower after slipping on a piece of soap. 

13. A conspiracy of silence promoted by security legislation and detention without 

trial enabled the cover-up of these crimes. An example is the strange case of 
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the thirteenth death in detention, an unnamed person, who died in detention 

sometime in 1968, of unnamed causes, somewhere in South Africa. The then 

Minister of Police refused to give any further details, preventing any probing by 

concerned parties. 

THE INQUEST COURTS 

14. Apartheid-era inquests into the deaths of detainees were usually heard before a 

white senior magistrate who invariably accepted police explanations. Most of 

these explanations were lacking in credibility. 

15. In my considered view, the majority of these magistrates had no real desire to 

reach the truth. Indeed it appeared that some of these magistrates saw it as 

their duty to protect organs of the state, such as the police. Magistrates tended 

not to interrogate police versions that vigorously. By way of example, 

magistrates invariably never asked police the most obvious question: Why 

should a detainee commit suicide when he had the option of remaining silent 

under interrogation? 

16. Families and their lawyers had considerable difficulty in probing the deaths of 

their loved ones since they were held in conditions of total secrecy. Almost 

without exception Security Branch members committed themselves to a 

conspiracy of silence. The detained were not there to speak for themselves. 

17. Other difficulties which were routinely faced by counsel in an inquest into the 

death of a detainee included the manufacturing of false evidence by the police, 

including the provision of false testimony; as well as the blanket secrecy 

imposed under security laws which was invoked during inquests to prevent 

critical evidence from being disclosed. 

17.1. A good example is the Timol case in which Salim Essop, who was 

arrested with Timol and brutally tortured in John Vorster Square, was 

kept in detention under security laws, throughout the Timol Inquest 
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effectively silencing him, and preventing his highly relevant evidence 

from being heard by the Inquest Court. The only inference that can be 

drawn from the deliberate concealing of Essop was to prevent his 

evidence of torture being heard by the Inquest Court. 

17 .2. Another example is Looksmart Solwandle Ngudle who died in detention 

during the night of 4 September 1963. Evidence demonstrated that he 

had been tortured whilst in detention. In an effort to prevent the family 

from exposing the torture to the Inquest Court, the Government took the 

unprecedented step of banning Ngudle, a dead person (see No One to 

Blame, p10). 

18. Apartheid-era inquest courts tended to minimize evidence that establish ill

treatment of detainees. Official police versions were often contradicted by 

forensic experts who examined the bodies of detainees. Magistrates however 

ignored such expert forensic evidence and uncritically accepted the versions of 

police witnesses. 

19. Improbable testimony of police witnesses were invariably accepted by inquest 

magistrates. Police versions that deceased detainees were treated with care 

and consideration were readily accepted by the courts notwithstanding 

evidence of pre-death injuries on their bodies. 

20. Throughout the apartheid-era detainees routinely complained of torture. The 

police were often sued in the civil courts for torture and damages were awarded 

against them. The common forms of torture which were reported by detainees 

include, inter alia: 

20.1. Suffocation, 

20.2. Physical assaults, 

20.3. Electrical shocks, 

20.4. Forced exercise, 

20.5. Uncomfortable and painful shackling, 

20.6. Prolonged forced standing; 
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20.7. Insults and degrading treatment, 

20.8. Sleep deprivation, 

20.9. Solitary confinement, and 

20.10. Disorientation tactics. 

21. Examples of civil awards paid by the police even when inquest courts had 

exonerated the police include: 

21.1. In 1970 an inquest court found that Cape Town Muslim Leader 

Abdullah Haroon (Haroon) had died of natural causes following a fall 

down a flight of stairs which had apparently induced heart failure in the 

46 year-old cleric. A year later, Haroon's widow Gamila sued the state 

for R22 000 in respect of her husband's death. She received an ex 

gratia payment of R5000 (see No One to Blame, p18); and 

21.2. Following the brutal death in detention of Steve Biko in September 

1977, his mother, Alice and his sons, Nkosinathi and Samora, sued the 

government and were paid out an amount of R65 000 (see No One to 

Blame, p18); 

22. It emerged in TRC inquiries that the police routinely employed deception at 

judicial proceedings. 

22.1. According to evidence presented under oath, police acting under the 

instruction of their superiors presented false testimony at court 

hearings and inquests, such as the inquests dealing with the deaths in 

detention of Mr Stanza Bopape and Mr Steve Biko. (Vol 5, Ch. 6, 

Findings and Conclusions, p 221, para 100, sub para (p), Findings on 

the State and Unlawful Activities); and 

22.2. Deception was also employed in criminal trials as well commissions of 

inquiry, such as the Harms Commission. The Commission received 

evidence of deliberate falsification and/or destruction of evidence, and 

of widespread and deliberate cover-ups of investigations including the 
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hiding of persons accused of killings in South African Defence Force 

(SADF) bases (Vol 5, Ch. 6, Findings and Conclusions, p 221, para 

100 sub-para p). 

23. The TRC also concluded that collusion had taken place between police and 

prosecutors, who collaborated to undermine the cases of victims and/or their 

families (Vol 5, Ch. 6, Findings and Conclusions, p 253, para 158 sub-para b). 

24. These findings by the TRC coincide with my conclusions based on my 

experience in dealing with a multitude of cases involving the Security Branch 

throughout the apartheid-era. 

ARREST & DETENTION OF NEIL AGGETT 

25. In 1979 Aggett was the organiser of the Transvaal branch of the African Food 

and Canning workers' Union. 

26. On 27 November 1981 Aggett was detained in terms of section 6 of the 

Terrorism Act and held at John Vorster Square. The catalyst for his arrest was 

the appearance of his name on a list compiled by ANC activist Barbara Hogan. 

Most of the people on Hogan's list were detained by the SB. Aggett's name 

appeared under the heading 'Close Comrades', people sympathetic to the 

struggle. Hogan subsequently faced charges of treason, terrorism and 

furthering the aims of the ANC. 

27. On 5 February 1982 Dr Neil Hudson Aggett was allegedly found hanging from 

the bars of the steel grille in his cell in John Vorster Square. He had spent 70 

days in detention. He was the first white person to die in detention. 

28. Aggett's death sparked a wave of protests. The Food and Canning Workers' 

Union called a work stoppage for half an hour on Thursday 11 February 1982. 

This was observed by about 85 000 workers across the country. 
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29. Hundreds packed St Mary's Cathedral in Johannesburg for Aggett's funeral on 

13 February, with thousands more lining the route to Westpark cemetery. The 

General Secretary of the Food and Canning Workers' Union, Jan Theron, 

remarked at the funeral: 'Forty-five people have died in detention before Neil 

Aggett. Has any inquest prevented his death, has any inquest placed the guilt 

for the death where it lies? Let's put the blame where it lies - with the 

Government'. 

30. Neil's father, Aubrey Aggett, engaged the firm of Bell , Dewar and Hall, one of 

Johannesburg's oldest, to represent the Aggett family. The senior partner 

William Lane, briefed me to handle the inquest. Denis Kuny was briefed as my 

junior counsel. 

31. After lengthy discussions with pathologist Dr Johnathan Gluckman (Dr 

Gluckman), we concluded that the probabilities tended to show that Aggett 

might well have committed suicide. However, we contended that the Security 

Branch was responsible for inducing his death through unrelenting abuse 

during the course of seventy days detention. 

32. Although we did not completely exclude the possibility that Aggett was 

murdered, we felt that tactically an allegation of induced suicide would allow us 

to fully interrogate his treatment during detention. 

33. We took 20 statements from former detainees, many of whom had been 

detained at John Vorster Square in the course of the Barbra Hogan 

investigation. We aimed to provide the court similar fact evidence of torture 

and miss-treatment at the hands of SB. 

34. The risks of detainees committing suicide were well known and the police 

should have taken precautions. Despite this, they placed Aggett under intense 

physical and emotional pressure. They never assessed whether he could 

withstand such sustained abuse. Inciting or aiding and abetting someone to 

commit suicide may amount to murder or culpable homicide, depending on the 

facts. 
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35. In terms of the law, the police are responsible for the mental and physical 

health of a detainee. Two policemen in particular were responsible for the 

health and well-being of Aggett. They were Maj. Arthur Cronwright 

(Cronwright}, who was in overall charge of the investigation and interrogation, 

and Lieutenant Stephen Peter Whitehead (Whitehead), the officer directly in 

charge of Aggett's interrogation, especially during the final period of his 

detention. 

36. Aggett's first phase of interrogation took place from 15 December 1981 into the 

New Year under the control of Capt. Martin Naude from the East London 

Security Branch. Aggett had no complaints about his treatment during this 

period other than the injustice of his detention without trial . 

WHITEHEAD - ASSAULT ON 4 JANUARY 1982 

37. A new period of interrogation under the control of Lieutenant Whitehead took 

place from 4 January 1982. This started a cruel period of interrogation and 

torture that culminated in Aggett's death. 

38. On the first day of Whitehead taking control of the interrogation the torture and 

assaults on Aggett commenced . On 4 January 1982, Abraham Mouton the 

visiting magistrate was denied access to Aggett, the very day he was 

assaulted. 

39. It was not the first time that inspectors and magistrates were to be fobbed off by 

the Security Branch when they tried to visit Aggett. Two days later Magistrate 

Wessels was also turned away when he tried to see Aggett. 

40. Soon after the assault, Aggett told fellow detainee Auret van Heerden of his 

experience. 

41 . Wessels, the visiting magistrate, eventually saw Aggett a fortnight later on 18 

January 1982 and recorded his complaint regarding the assault on 4 January 

1982. Aggett had an injury on his forearm to corroborate his allegations, an 
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injury which was consistent with one subsequently found at the post-mortem 

examination. 

42. The magistrate compiled a letter detailing Aggett's allegations, but it took a 

week to reach John Vorster Square, even though the building is located barely 

a kilometre from the Magistrates' Court. On 25 January, Major Cronwright 

informed Whitehead of the complaints Aggett had made to the visiting 

magistrate. 

43. Aggett wrote and indexed a 75 pages long statement for the SB. Remarkably, 

the SB was not satisfied so he added 28 more pages. These too were 

insufficient for Whitehead, who was presumably expecting Aggett to confess to 

crimes. 

44. Whitehead was a determined man when he commenced Aggett's interrogation. 

On Monday 25 January 1982, the day he heard of Aggett's complaint of assault 

to the magistrate, was the same day that detainee Maurice Smithers saw 

Aggett abused and assaulted on the tenth floor of JVS. 

45. Smithers reported seeing Aggett assaulted on the tenth floor on 25 January 

1982. Smithers wrote a note and smuggled it to his sister who passed it on to 

Helen Suzman who read it out in Parliament. It read: '/ saw him being 

interrogated ... He was standing all the time. Later he was still standing except 

he was naked. He was made to do push-ups, a substantial number. He was 

hit either with a belt or a rolled-up newspaper while doing them.' 

46. Smithers was released from detention on 26 March and served with a banning 

order on 13 April, the first day of the inquest. 

47. Despite this, Whitehead claimed in evidence to have got on well with Aggett. 

Needless to say this was an obviously disingenuous claim. 

48. The government indignantly denied the allegations, demanding the name of the 

detainee who had written the note. Adriaan Vlok, later the Minister of Police, 
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remarked casually that he could not understand why detainees in solitary 

confinement were lonely when they were being interrogated for hours on end. 

THE "LONG WEEKEND" 

49. Whitehead oversaw the final stretch of the interrogation, which has become 

known as the 'long weekend'. In my view this long interrogation finally broke 

Aggett. From Thursday 28 to Sunday 31 January 1982, Aggett did not leave 

the 1 01
h floor. He was not allowed to change his clothing, nor was he allowed to 

shower or have any exercise, outside of enforced exercise for purposes of 

torture. According to the police version, for 62 hours he had no contact with 

anyone save his interrogators. During this 'long weekend' Aggett was 

interrogated by different teams working on a roster basis. 

50. Criminal Investigation Department (CID) member Sergeant Aletta Slam, was 

assigned to investigate Aggett's complaint of assault on 4 January 1982 which 

had been sent by the visiting Magistrate Wessels to the police for investigation. 

Sergeant Blom recorded his affidavit on 4 February 1982, a month after 

Aggett's complaint to the magistrate. 

51. In his affidavit made to Sergeant Slam on 4 February 1982, (only 15 hours prior 

to his death) Aggett described the assaults and the hell he experienced during 

the 'long weekend': 

'On the 82. 01.04 a black member of the force called Chauke came to 
fetch me at the cells and took me to the tenth floor, room 1012. Present 
in the room were Lt. Whitehead, the black policeman Chauke, and a 
railway police sergeant called Schalk.' 

'I was interrogated by Lt. Whitehead and every time that he asked me a 
question and I denied it, he accused me of calling him a Liar. Then this 
Schalk would assault me. he hit me with his open hand in the face. And 
I fell against the table with my back and I could feel a scab on my back. 
He also assaulted me with his fists by hitting me on the side of my 
temple and my chest. He also kicked me with his knee on the side of my 
thigh. This Schalk wore a watch which cut my right forearm and it was 
bleeding. Later this Schalk went to wash off the blood that was on him. 
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While I was assaulted by him he grabbed me by the scrotum and 
squeezed my testicles'. 

'I was kept awake since the morning of the 281h January 1982 to the 3clh 
January 1982. During the night of the 29111 January 1982 Lieutenant 
Whitehead and another Security Sergeant, whose name I don't know, 
and another black male, also a policeman, were present when Lieut. 
Whitehead blindfolded me with a towel. They made me sit down and 
handcuffed me behind my back. I was shocked through the handcuffs. I 
don't know what they used to shock me with. I was shocked a few 
times. I have a scratch on my left pulse (radial nerve) where I was 
injured while being handcuffed. The scab on my back and the scar on 
my pulse as well as the scar on my forearm were the only injuries that I 
received as a result of this assault. I complained in the cells to Warrant 
Officer MacPherson who is working at the cells, about my back. I was 
not seen by a doctor.' 

52. This affidavit by Aggett formed part of the documents that were handed to the 

first inquest court. Dr Kemp was called as a witness to testify about the post 

mortem he had conducted on Aggett. In my cross-examination of Dr Kemp I 

referred to the affidavit made by Aggett to Sergeant Blom with the intention of 

establishing whether injuries consistent with Aggett's assault allegation were 

found during the post mortem examination. Counsel for the police immediately 

objected that the statement was inadmissible. 

53. When the magistrate ruled that it was admissible, the Minister of Police applied 

to the Supreme Court to have Aggett's final statement declared inadmissible. 

Counsel for the police, Piet Schabort, SC, argued before the Supreme Court 

that the statement should not be made public in 'the interests of national 

security, as publication would disclose the working methods and techniques of 

the Security Police. He said the good name of the police was at stake, and it 

was not possible to cross-examine the man who made the statement. The 

application itself caused a sensation, leading to suspicion that the State was 

attempting to hide the truth. 

54. Judges Frikkie Eloff and Richard Goldstone, sitting in Pretoria, held that they 

would not lightly interfere with another court's activities, and there were no 

grounds to do so in this case. We were thus permitted to cross-examine the 

district surgeon Dr Kemp on the contents of the statement. Dr Kemp confirmed 
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that some of the injuries mentioned in Aggett's affidavit were present on the 

body. When asked about Aggett being held in an interrogation room for 62 

hours, the doctor replied, '(m)y own personal view is that I should hate it to 

happen to me.' The police never asked Dr Kemp for his opinion on the effects 

of intensive interrogation. 

55. The police could not deny that Aggett had spent all this time in the interrogation 

room because of the entries in the occurrences book kept by the ordinary 

policemen in charge of the police cells. 

56. The police were thus forced to construct a version of the long weekend to 

( explain the unduly long interrogation. In his initial affidavit, Whitehead claimed 

that 'intensive interrogation' was needed for 'continuity' of the investigation, not 

realising that his colleagues would disavow the technique of 'intensive 

interrogation' when they gave evidence. 

57. During his own evidence, Whitehead claimed that Aggett had requested a 

prolonged session so that he could 'open his hearf and conclude the 

investigation. Whitehead and Cronwright both testified that they had wanted to 

gain Aggett's co-operation. However, prior to the long weekend Aggett had 

been writing lengthy statements, even indexing them. This was hardly the 

approach of an uncooperative detainee. Indeed Whitehead's claim that the 62 

hour interrogation was at Aggett's instance is a nonsensical claim and 

manifestly false. 

58. Convinced of Aggett's' guilt, Whitehead set out to extract a confession from him 

during the "long-weekend". Whitehead was assisted by Warrant Officers De 

Bruyn and Carr, both of whom had never been involved in the Aggett 

investigation. Carr had been accused by other detainees of ill-treatment, which 

gave weight to the suspicion that Carr and De Bruyn were brought in by 

Whitehead to intimidate and abuse Aggett and prevent him from sleeping. 

Most of the police officers interrogating Aggett knew little or nothing about him 

or his trade union activities. 
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59. One of the interrogators, Warrant Officer Lukas, justified his presence on the 

grounds that he had special knowledge of a proposed 'Trade Union Centre'. 

When cross-examined on his 'special knowledge' he declined to answer, saying 

it was secret information. There was however nothing secret about the centre, 

as it was common knowledge and was mentioned by Aggett in his affidavits. 

The patently false explanation of Lukas suggested that he was not present for 

purposes of questioning but for another purpose. 

60. The interrogators worked in shifts in order to systematically break Aggett's 

spirit. Although the Security Police denied using a shift system over the 

weekend, the evidence indicated otherwise. The police claimed that the 62 

hours' interrogation session with Aggett was a success: Aggett had confessed 

and implicated a number of his comrades. These disclosures, they claimed, led 

to Aggett's suicide. There was, however, no evidence of such an alleged 

concern of Aggett, apart from the claims of Lieutenant Whitehead and Warrant 

Officer Deetlefs that Aggett expressed such anxiety. It is yet another 

fabrication. 

61. The documents which might have supported the police version were, 

unsurprisingly, never made available, as the police claimed privilege. The four 

pages of notes allegedly taken by Deetlefs were never released. In my view 

they most likely never existed. The acid test is naturally what the police did 

with the information. Given the success of the interrogation and the apparent 

significant nature of the information purportedly disclosed by Aggett, one would 

have expected immediate action on the part of the SB. Homes and places of 

work would be raided. Suspects in the underground betrayed by Aggett would 

be arrested. 

62. There can only be one answer. There was no betrayal. Indeed the "long 

weekend" interrogation was a dismal failure. Whitehead's ignorance of his 

subject and his rank incompetence meant he had little understanding of the 

subject and he had no idea of what Aggett could disclose. He believed Aggett 

was an ANC member and underground operative when in fact he was nothing 

of the sort. 
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63. It is telling that at no point Aggett wrote down the names of those he apparently 

betrayed. The claims of Whitehead and Deetlefs must be seen for what they 

are: fabrications to explain the suicide; and ultimately fabrications to mask what 

actually happened to Aggett. 

64. When the police eventually released the statements made by Aggett they 

hardly constituted the picture of a man revealing all. The Security Branch 

produced two copies of a 'confession' allegedly written by Aggett, one 

handwritten and one an unsigned typed copy. There are important differences 

between the two, which we found very suspicious. In the handwritten version, 

for example, Aggett had written, 'I support the Marxist ideology and therefore 

am a communist. I am also an idealist.' This sentence was removed from the 

typed version. The editing officer must have realised that idealism and 

Marxism are incompatible. It is possible that Aggett wrote a contradiction in 

order to show that he was under compulsion. 

THE EFFECT OF THE "LONG WEEKEND" ON AGGETT 

65. After the 'long weekend' of interrogation Aggett was no longer the same man. 

His fellow detainees gave evidence of his changed mood in the days prior to his 

death. He did not greet them, seldom ate his food and, at times, would stare 

blankly at the wall. 

66. A visiting magistrate was prevented from seeing him on 1 February 1982. 

67. Auret van Heerden, made a statement, which was provided to the inquest 

court, in which he described sightings of Aggett. He saw Aggett that same day 

and Aggett made a motion with his hands as if breaking a stick and said, 'I'm 

broken'. Aggett then burst into tears and said, '[t]hey must not ask me any more 

questions'. 

68. On Wednesday 3 February 1982, Van Heerden thought Aggett's was 'incredibly 

depressed, tearful, totally different to the person that [he] had known before.' 
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The following day van Heerden said that Aggett looked like he was 'in a 

particularly depressed state'. 

69. Far from censuring those responsible for Aggett's state, the magistrate in his 

judgement was critical of van Heerden suggesting that he was not blameless as 

he had not reported Aggett's depressed state. The fact that Aggett's state 

would have been most obvious to those interrogating him for days on end, 

Whitehead in particular, seemed to have been lost on the magistrate. Indeed 

Aggett's state would have been patently clear to the police and the magistrate 

would obviously have known this. 

( WHITEHEAD'S CONDUCT 

70. In my cross-examination of Whitehead I found him to be an elusive witness, 

often taking refuge in apparent linguistic confusion. 

71. During the course of questioning we drew attention to the discrepancies 

between Whitehead's exhaustive affidavit and his testimony. In the former, he 

made no mention of Aggett's desire to 'open his heart' or his request for 

continued interrogation; yet, in his evidence, these were the reasons he gave 

for the lengthy interrogation. His affidavit also made no mention of the 'betrayal 

of comrades' claim which Whitehead used to explain Aggett's suicide. 

According to Magistrate Kotze these discrepancies were unimportant. 

72. Whitehead's conduct after Aggett's death confirmed that he was a police officer 

utterly lacking in integrity. He collaborated with Erasmus to facilitate the latter's 

illegal entry into the Somerset West home of Aggett's parents in March 1982. 

Whitehead, we submitted, was a person who was more than willing to abuse 

his power as a police officer and had absolutely no qualms about flouting the 

law. 

73. Whilst being cross-examined in relation to this incident, Whitehead claimed that 

the reason the Security Branch illegally entered the Aggett home was because 

the lawyers wanted to find evidence to help the police psychiatrist, Professor 
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Jan Plomp, build up a personality profile of Aggett. Schabort SC, the police 

counsel, contradicted Whitehead on this claim. The conduct of Whitehead was 

plainly unlawful and aimed at bolstering the police version of suicide and 

subverting the course of law. This fact and the fact that he was discredited by 

his own counsel did not have the slightest impact on Magistrate Kotze. 

PAUL ERASMUS 

74. In July 1983 Det. Sgt Paul Erasmus (Erasmus) was convicted for entering and 

searching the Aggett home in Somerset West without a warrant. He was given 

a slap on the wrist, a R200 fine. A similar charge against Whitehead was 

withdrawn, an outcome which added insult to injury for the Aggett family. I 

have little doubt that the Security Branch protected Whitehead and ensured 

leniency for Erasmus. 

75. Some years later, on 27 November 2000, Paul Erasmus applied for amnesty for 

this and other crimes. Testifying before an Amnesty Committee of the TRC he 

elaborated on the role of the SB in the illegal entry and search of the Aggett 

home. In his testimony he implicated General Johan Coetzee, who was the 

Head of the SB, and other high ranking police officers in a conspiracy to cover

up the illegal entry and searching of the Aggett home. 

( 76. Erasmus also revealed that my chambers were bugged in order to learn about 

our strategy and preparation. This enabled the SB to hold mock court sessions 

to instruct witnesses how to answer questions under cross-examination. 

77. It goes without saying that if Aggett's death was in fact a suicide, and if the 

police played no role in his death, then there would have been no need to 

sneak into the Aggett home to find evidence of suicidal tendencies and of 

course no need to bug the conversations of the family's legal team to prepare 

the police witnesses. 
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SIMILAR FACT EVIDENCE AT THE INQUEST 

78. One of the distinguishing features of Aggett's case was the admission of 

'similar fact evidence', the evidence given by other detainees on their treatment 

by Major Cronwright's investigation team at John Vorster Square (JVS). To this 

end, the court allowed the evidence of Prema Naidoo, Shirish Nanabhai, Sisa 

Njikelana, Thabo Lerumo and Jabu Gabriel Ngwenya, all of whom complained 

of ill-treatment at the hands of the Security Police. Some of them underwent 

similar interrogation procedures and suffered similar injuries to Aggett, which 

were suggestive of electric shocks. 

79. In Nanabhai's case, his injuries were apparent to the district surgeon Dr 

Jacobson. Yet the police denied ever having administered such treatment. We 

argued that the police were lying: 

'If they are lying in regard to this aspect, then in all probability they are 
lying in regard to other aspects of the ill-treatment Nanabhai and 
Njikelana and it follows from this that there is a strong probability that 
the police are engaged in a conspiracy of silence in regard to the 
treatment of Dr Aggett.' 

80. Counsel for the Security Branch objected to further 'similar fact evidence' 

asserting that the proceedings were being conducted as if it were a commission 

of inquiry into detention without trial rather than an inquest to determine 

whether anyone was responsible for the death of Aggett. 

81. The complaint was without substance. We offered no apology as we were 

entitled to lead similar fact evidence. We argued that it was the best we could 

do seeing that the police refused access to detainees by relatives, doctors and 

lawyers, and even turned magistrates and inspectors away. 

82. Although we had affidavits from a number of other detainees who provided 

similar fact evidence of torture and assault, the magistrate ruled them 

inadmissible. 
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83. It is difficult to accept the reasons given by the magistrate for disallowing the 

further evidence to prove the systematic torture of detainees, save perhaps that 

the graphic accounts of torture were an embarrassment to the apartheid 

regime. 

84. Indeed the magistrate appeared to bend over backwards to support the police 

version, even suggesting that the marks found on Shirish Nanabhai's arms 

were self-inflicted to give the impression that he had received electric shocks: 

'We cannot rule out the possibility that Mr Nanabhai expected the police and 

was well prepared when they arrived and perhaps equipped (himself) with the 

two marks on his arms.' 

85. Auret van Heerden was one of those who gave evidence of Aggett's condition; 

however we were barred from leading evidence of his alleged torture in 

detention. In his affidavit, he described his torture by Major Abrie, Captain 

Olivier from East london, Captain Visser from John Vorster Square and 

Warrant Officer Prince from Springs. van Heerden stated: 

'They then placed a canvas ban bag over my head; it was a fawn or 
light brown coloured bank bag, with the name of an Afrikaans banking 
concern which I cannot remember. The bag was a little bit too small 
and so Capt. Visser actually tore it at the comers to ensure that it 
would fit completely over my head. 

They then wet the bag ... Once the bag was wet it was very difficult to 
breathe through it. They then began applying shocks, initially to the 
soles of my feet, my wrists and my forearms but as the shocking 
continued they began placing the electrodes on the nape of my neck 
and at the base of my spine. 

As the shock was applied I began screaming compulsively and could 
not stop myself. I made a conscious attempt to stop screaming but I 
simply could not. As I screamed I found that I could not breathe. I also 
could not see anything because the bag was over my head. The 
feeling of claustrophobia was extreme and I found myself panicking 
because the shocks were pulsating through my body ... 

As more and more water was applied to the bag I found myself lying on 
the floor in a pool of water with the current travelling up and down my 
body, being conducted by the water and at the same time screaming 
and being unable to breathe. I'm not sure how they gauged how long I 



20 

could actually withstand the shocks or how long it would be before I in 
fact suffocated, but at a certain stage they stopped administering the 
shocks and took the bag off. They would then immediately begin firing 
questions at me ... 

If I did not give them an answer which they wanted they would then 
start to put the bag back over my head.' 

86. The account of torture continues for a further ten pages. Having adduced 

evidence of systematic torture by the squad of security policemen operating out 

of John Vorster Square, we aimed to establish that Neil Aggett suffered a 

similar fate. We concluded our argument with a plea for the rule of law to be 

respected. The police, we hoped, were not above the law; however we were to 

be sadly disappointed. 

THE JUDGEMENT 

87. The inquest lasted 42 days and extended over six months. The magistrate, 

Piet Kotze, began his judgement on 20 December 1982, in front of a packed 

courtroom. Most of those present were journalists, local and foreign. Helen 

Suzman and other politicians were also present, as were Aggett's parents and 

Maj. Cronwright. The reading of his judgement of 187 pages went into a 

second day. 

( 88. The magistrate accepted the evidence relating to Aggett's arrest and detention: 

'The most important question for decision', he continued, 'is what happened to 

Aggett at John Vorster Square Police Station since his arrival on the 111
h 

December 1981 until the night of his death, the 4th February 1982. On this 

issue we have two conflicting versions.' It soon emerged which version was 

preferred by Kotze. 

89. In weighing up the evidence, the magistrate dealt with the credibility of different 

witnesses. Almost every witness called at our instance was disbelieved by 

Magistrate Kotze, who was particularly scathing of the detainees who testified. 
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89.1. Prema Naidoo was criticised for failing to complain to the district 

surgeon, and because he was 'a person with strong feelings against the 

Security Police ... the possibility of bias can therefore not be excluded'. 

89.2. Scars found on the body of Shirish Nanabhai, and confirmed by Dr 

Jacobson, were discounted because it was not possible to say how they 

were caused, and Jacobson had found only two marks, not four, as 

Nanabhai had claimed. 

90. So it went on, as one witness after another was dismissed on the grounds of 

minor inconsistencies in testimony, shiftiness on the stand, failure to complain 

to the inspector and claimed bias against the Security Police. Sisa Njikelana, 

Gabriel Ngwenya and Thabo Lerumo were each, in turn, written off as 

unreliable witnesses. 

91. In the magistrate's judgement Maurice Smithers, a fellow detainee, was taken 

to task for discrepancies between his initial smuggled note, his affidavit and his 

testimony. In his note, he had stated that he had seen Aggett hit with a 

newspaper, but in evidence he said that it appeared to be a newspaper but that 

he was not sure. 'If Mr Smithers was not sure what it was,' Kotze intoned, 'why 

did he make a positive statement in his note that it was a rolled-up newspaper?' 

The magistrate would not make an allowance for the necessity for brevity in a 

note, hurriedly written on a scrap of paper and smuggled out of a high security 

cells. 

92. When it came to the police witnesses, Kotze asserted that he was impressed 

by the degree of corroboration which their evidence offered one another. 

Whatever discrepancies existed were wiped away by the corroboration of each 

other. Whitehead, one of the last policemen to give evidence, could not explain 

away the inherent improbabilities in his version. I suspect that Whitehead and 

others were assisted in the preparation for their oral evidence through the 

bugging of my chambers. 



( 

22 

93. Although he planned to treat the evidence of Cronwright and Whitehead 'with 

caution', the magistrate felt they had fared well under a 'thorough and 

merciless' cross-examination by myself and was particularly impressed in 

particular by Whitehead and the corroboration offered by other police 

witnesses. 

94. Magistrate Kotze moved on to examine Aggett's account of his ill-treatment to 

Magistrate Wessels, which was contrasted with what he allegedly told Auret 

van Heerden. Although Kotze concluded, 'The discrepancies between these 

two versions are so conspicuous that they do not call for commenf, the main 

differences seemed to lie in the amount of detail and the name of the policeman 

who assaulted Aggett. 

95. In his statement Aggett said, 'The assault was by a sergeant of the Railway 

Police. His first name is Schalk', whereas van Heerden reported that Aggett 

had said he was assaulted by 'a Railway policeman ... by the name of Van 

Schalkwyk, I am not sure of his rank'. This was regarded as a discrepancy 

even though by Van Schalkwyk's own admission, Aggett used to call him 

'Schalk'. 

96. The magistrate rejected the modus operandi evidence dealing with Security 

Branch assaults. Some detainees were in his view unreliable witnesses, while 

others had not been ill-treated. 'We must try to find the truth on facts, not on 

innuendo or slander,' Kotze remarked. He concluded that Aggett was not 

assaulted in the manner described by Smithers, and declared the scar on 

Aggett's arm could be placed, according to expert evidence, at any time 

between three weeks and three months. 

97. Kotze recognised that it was problematic that the complaint made on 18 

January had been dealt with so slowly, but held that this delay alone had no 

effect on the events which followed. Regarding the poor police investigation 

into Aggett's death, Kotze merely said, 'It is a fact of life that we find degrees of 

experience and zeal in every profession.' In the same breath he applied this 

little aphorism to Aggett's interrogation: 'It was suggested that some of the 
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policemen who inte"ogated Dr Aggett was (sic) not competent to do it. It is a 

fact of life that we find degrees of competence in evety profession ... '. He also 

rejected the assertion that some policemen were present only to intimidate and 

keep Aggett awake. 

98. The lies of Warrant Officer MacPherson which had kept the inspector away 

from Aggett were dismissed as carelessness; 'an inference that it was done in 

pursuance of a conspiracy by the inte"ogators is possible but such conspiracy 

is denied by the witnesses whose evidence I cannot reject.' Once again the 

word of the Security Branch was accepted as the truth, however improbable. 

99. Astonishingly, the magistrate found that that the "long weekend" occurred with 

Aggett's consent. Equally improbably he found that there was no basis to find 

that the police ought to have been aware of the possibility that Aggett was a 

suicide risk. 

100. Not only did the magistrate exonerate Cronwright and Whitehead, but he went 

on to claim that Auret van Heerden was not blameless in Aggett's suicide and 

that he ought to have taken steps to notify the authorities. Kotze remarked that 

van Heerden's name appeared on Barbara Hogan's list as a 'person under 

discipline' and that 'ex facie the document, Mr van Heerden's position seems to 

be superior to that of Dr Aggett'. 

101. On the evidence of the police psychiatrist Prof Plomp, Kotze took refuge in the 

"betrayed comrades" hypothesis. He engaged in pure speculation to conclude 

that Aggett committed suicide, likely out of a sense of guilt. 

REFLECTIONS ON JUDGEMENT 

102. Kotze's judgment was based on 'revelations' that were never revealed. The 

Security Branch were at all times blameless. 

103. The judgment was slammed by the official opposition. Helen Suzman called 

the finding 'totally outrageous', adding, '[i]t was beyond the expectations of 
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even the police, whose counsel only asked for an open verdict.' Bishop Tutu 

found the finding 'quite shattering'. The Southern African Catholic Bishops' 

Conference and the South African Council of Churches blamed the system of 

detention for Aggett's death. 

104. What was perhaps most outrageous was the magistrate's suggestion that van 

Heerden was morally culpable, not the police. Even a conservative newspaper 

called this apportionment of blame 'belaglik' - laughable. 

105. Piet Kotze was a product of his background. He was an enthusiastic 

prosecutor in the Eastern Cape in the 1960s when hundreds were sent to 

Robben Island for supporting the banned ANC. In fairness, Kotze was equally 

zealous in ordinary criminal cases. In the 1970s he came to Johannesburg. 

He was allotted the prestigious north-eastern corner office on the ground floor 

of the Magistrates' Courts. He presided in most of the important political cases 

in the Regional Court and was overseeing his less experienced colleagues. 

The regional magistrates who usually conducted political trials were carefully 

selected. Typically the SB arranged with the control prosecutor to set a matter 

down in a given court, which was presided over by a magistrate they trusted. 

All these magistrates had started their careers as prosecutors. Most had 

prosecuted political cases and knew at least some of the senior security 

policemen. 

106. Kotze's finding that Neil Aggett was not tortured by the Security Branch and 

that his treatment was not connected to his death is clearly wrong. Vital 

questions on the probabilities were not posed in the judgement. If Aggett was 

well treated and co-operative, why did he complain of being assaulted? Why 

was the inspector of detainees kept away from him so shortly after he alleged 

assault? 

107. Why was an inept young policewoman, considerably junior to the police 

accused of torture, assigned to investigate? Why did she make the contents of 

the statement known to the suspects? Why were teams arranged for another 
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session during the following weekend other than to repeat the 62-hour 

performance? Might this have been the trigger for the suicide? 

108. Above all, the magistrate's lengthy analysis and then rejection of their evidence 

because of contradictions of detail make his judgement no more credible than 

the three minute effort of Magistrate Prins in the Biko inquest. 

THE RE-OPENED INQUEST OF AHMED ESSOP TIMOL 

109. In 2017 the High Court of South Africa, Gauteng Division, Pretoria heard there

opened the inquest into the death of Ahmed Essop Timol. In stark contrast to 

the first Timol and Aggett inquests, which both in my view constituted little more 

than cover-ups, this inquest was a serious search for the truth. I applaud the 

finding of the High Court in the re-opened inquest and believe it opens the door 

to other apartheid era cases, including the death of Neil Aggett. 

110. The presiding officer, Mothle J, emphasised that we need to understand the 

context within which these atrocities occurred. His finding of ill-treatment of 

detainees contributes to our understanding of the level of brutality that 

detainees were subjected to during apartheid detention. The Court found that 

the 'evidence of assault and other forms of torture of detainees presented in the 

2017 re-opened inquest is so overwhelming, that the denial and lack of 

knowledge thereof by the three former Security Branch police officers who 

testified is disingenuous.' 

111. The Court found that 'on the basis of the overwhelming similar patterns of 

torture on the other detainees, this Court accepts that Timol was tortured, which 

torture included physical assault'. This finding contributes to the arguments 

around the Aggett inquest that patterns of torture were pervasive and that 

similar fact evidence is necessary for understanding the context within which 

Aggett's death occurred. 
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CONCLUSION 

112. In my respectful view there was no basis for Magistrate Kotze to exonerate the 

police involved in the detention and interrogation of Aggett. There was 

sufficient indication that Aggett had sustained unrelenting abuse and torture 

during his police detention. The magistrate uncritically accepted the police 

version, even though it flew in the face of the probabilities. In doing so he did 

what was expected of him by the apartheid regime. 

113. The interests of justice and truth demand that this deeply flawed finding be 

overturned. 

I certify that the deponent has declared that he knows and understands the contents 

of this affidavit and that it is to the best of his knowledge both true and correct. This 

affidavit was signed and sworn to before me at JOHANNESBURG on this the 1b¥iday 

of October 2018 and the Regulations contained in Government Notice R 1258 of 21 

July 1972, as amended, have been complied with. 
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