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THIRD RESPONDENT'S MAIN HEADS OF ARGUMENT

A. THE NATURE OF INQUEST PROCEEDINGS AND WHAT THE 
APPLICANTS SEEK TO REVIEW

1. An inquest is neither a criminal nor a civil

trial /



trial but an enquiry to be so thoroughly conducted 
that the public and the interested parties are 
satisfied that there has been a full and fair 
investigation into the circumstances of a death 
not due to natural causes.

Timol & Ano v Magistrate, Johannesburg,
1972 (2) SA 281 (TPD)

per CILLIe, J.P. and MARAIS, J. at 292A.

The magistrate has a wide discretion to be used in 
a manner which would not hamper the search for the 
truth.

Timol1s case, supra, at 293C and F - H.

He is in his discretion entitled to follow a less 
formal procedure with less rigid rules.

Timol1s case, supra, at 291G.

The enquiry in terms of the Inquests Act No 58 of 
1959 is initiated whenever a death was not due to 
natural causes and the Attorney General has decided 
that at that, stage no criminal proceedings are to 
be instituted in connection with the death. The
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statements, documents and information gathered by 
a police officer and submitted to the prosecutor 
in terms of section 4 of the Act are submitted 
by the prosecutor to the magistrate in terms of 
section 5 of the Act. The magistrate has a dis
cretion to allow interested parties to peruse and 
make copies of the statements, documents and 
information handed to him.

>

Timol's case, supra, at 293D - E.

In the absence of pleadings the issues to be 
enquired into and the decisions to be made by the 
magistrate are to be found in section 16(2) of 
the Act, which provides :

"(2) The magistrate holding an inquest
shall record a finding upon the inquest -

(a) as to the identity of the deceased 
person;

(b) as to the cause or likely cause of 
death;

(c) as to the date of the death;
(d) as to whether the death was brought 

about by any act or omission invol
ving or amounting to an offence on 
the part of any person."

The facts to be enquired into and their relevance 
to the matters in issue can only be defined by

having /



having regard to the contents of the statements, 
documents and information placed before the magis 
trate. His discretion as to the relevance, admissi 
bility and the weight of the evidence can only be 
properly exercised by having regard to everything 
that has been placed before him.

Cf. Timol's case, supra, at 290E.

In order to decide the matters in issue he may 
also have to make findings on the credibility 
of witnesses called to give viva voce evidence 
in terms of section 11 of the Act. In his dis
cretion he may allow the parties to examine any 
such witness on any of the statements, documents 
and information in order, inter alia, to test 
such witness' credibility. There could not 
have been any other reason for the provisions 
of section 11 read with section 13 of the Act.

4. The magistrate may, in his discretion, in terms 
of section 13 of the Act, admit any document 
purporting to be an affidavit made by any person 
in connection with the death in respect of which 
an inquest is held in proof of the facts stated 
therein.

In /



In civil proceedings the facts in issue are deter
mined partly by the substantive law regulating the 
claim amd partly by the written pleading of each 
party; in criminal proceedings, by the indict
ment. See -

An Introduction to Evidence by G D Nokes,
(1 952) p28 and p69.

Phinson, On Evidence, 11ed, paras 71-74.>

The admissibility of evidence is not a static, but 
an elastic question. The nature of the cross- 
examination, the making of admissions, or the version 
of one of the parties may make what may have 
appeared irrelevant and inadmissible no longer 
so. Where there are no pleadings nor an indict
ment such as in an opposed application where affi
davits and other documents are filed, the issues 
cannot be decided, nor can decisions on admissi
bility be made without having regard to the con
tents of the affidavits and other documents. 
Similarly, it is submitted that in an inquest 
no proper decision can be made by merely looking 
at the section. The applicants' attorney 
appeared to be of this view when addressing 
the magistrate.

Annexure "I" to Third Respondent's Affi- 
davit, p9 0, para 4



in response to

Annexure "F" to Third Respondent's 
Affidavit, p81 - p82.

The facts emerging from the documents, the evidence 
available to the third respondent and the reasons 
why it is contended that Dr Aggett's affidavit is 
admissible are set out in

Answering Affidavit, paras 6 - 1 1 ,  pp50 - 70.

The applicants in their replying affidavit say that 
they have been advised that they do not have to deal 
with the facts and submissions set out by the third 
respondent as the question of admissibility is to 
be determined by the provisions of section 16(2) 
alone. It is submitted that the applicants' sub
missions are incorrect.

The weight to be given to such an affidavit would 
depend on the circumstances. There is no warrant 
for placing a narrow meaning on the words "in 
connection therewith" by limiting the exercise 
of the discretion to affidavits made after death 
and by persons available to give viva voce evidence.

Cf Timol's case, supra, at 291G;
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S v Alexander, 1965(2) SA 796 (AD) at
8 08H - 810C (per OGILVIE THOMPSON, J.A. ;

S v Suliman, 1969(2) SA 385 (AD) oer
OGILVIE THOMPSON, J.A. at 388H - 389B.

5. The documents contained in volumes 1, 2 and 3 were 
placed before the magistrate in terms of section 5 
of the Act and arrangements were made for the 
parties to make copies. Amongst the documents 
before the magistrate was the statement of the 
deceased, an affidavit executed on the 4th day 
of February, 1982, some 14 hours before his death, 
in which he complains of assaults, certain injuries 
that he had sustained and other ill-treatment 
meted out to him whilst in detention and being 
interrogated. The first respondent filed only 
what was said in Court as forming part of the 
record. He added the disputed statement after 
attention was drawn to the fact that it would 
be contended that everything that was before him 
should be before the Court in this application.
See -

Record of Proceedings, p118;

Annexure "F" to Application, p81;

Annexure "I" to application, p9 0;

Annexure "K" to application, p94.

The /



First Respondent's Additional affidavit, p40.

In pursuance of the third respondent's contentions 
to which the applicant eventually agreed, three 
volumes of the statements, documents and information 
have now been placed before the Court, even though 
the magistrate contended that they are in the 
possession of the Attorney General.

6. At the commencement of the examination of Dr Vernon 
Kemp it was sought to refer to Dr Aggett's affidavit

Record of proceedings, p46, £25 - p47, £5.

The applicants objected. The matter was argued.
The magistrate ruled that reference to the state
ments could be made.

Record of proceedings, p82, £1 - £10.

7. The proceedings before the magistrate were adjourned 
despite objection by the third respondent, on the 
applicants' request to enable the applicants to 
review the magistrate's ruling.

Record of proceedings, p83 - p91.

8. In the notice of motion it is sought to set aside

the /



the magistrate's ruling and to uphold the objec
tion to the admissibility of the statement.

Notice of Motion, p1 , para 1 and p2, para 2.

WILL THE COURT INTERFERE IN MEDIAS RES?

9. Whether a Court will entertain an application for>
review before the proceedings of an inferior Court 
are completed has been stated by OGILVIE-THOMPSON, 
J. A. , in -

Wahlhaus v Additional Magistrate, Johan
nesburg, 1959 (3) SA 113 (AD) at 119H - 
120 E:

"It is true that, by virtue of its inherent 
power to restrain illegalities in inferior 
courts, the Supreme Court may, in a proper 
case, grant relief - by way of review, 
interdict, or mandamus - against the deci
sion of a magistrate's court given before 
conviction. (See Ellis v. Visser and 
Another, 1956(2) S.A. 117 (W), and R v 
Marais, 1959 (1 ) S.A. 98 (T)., where most 
of the decisions are collated). This, 
however, is a power which is to be 
sparingly exercised. It is impracti
cable to attempt any precise definition 
of the ambit of this power; for each 
case must depend upon its own circum
stances. The learned authors of Gardiner 
and Lansdown (6th ed., vol. I p750) state:

'While a superior court having juris
diction in review or appeal will be 
slow to exercise any power, whether 
by mandamus or otherwise, upon the
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unterminated course of proceedings 
in a court below, it certainly has 
the power to do so, and will do so 
in rare cases where grave injustice 
might otherwise result or where 
justice might not by other means 
be attained... In general, however, 
it will hesitate to intervene, 
especially having regard to the 
effect of such a procedure upon 
the continuity of proceedings in 
the court below, and to the fact 
that redress by means of review or 
appeal will ordinarily be available.'

In my judgment, that statement correctly 
reflects the position in relation to 
unconcluded criminal proceedings in the 
magistrates' courts. I would merely 
add two observations. The first is 
that, while the attitude of the Attorney- 
General is obviously a material element, 
his consent does not relieve the Superior 
Court from the necessity of deciding 
whether or not the particular case is 
an appropriate one for intervention. 
Secondly, the prejudice, inherent in 
an accused's being obliged to proceed 
to trial, and possible conviction, in 
a magistrate's court before he is accorded 
an opportunity of testing in the Supreme 
Court the correctness of the magistrate's 
decision overruling a preliminary, and 
perhaps fundamental, contention raised 
by the accused, does not per se neces
sarily justify the Supreme Court in 
granting relief before conviction (see 
too the observations of MURRAY, J., at 
pp.123-4 of Ellis' case, supra). As 
indicated earlier, each case falls to 
be decided on its own facts and with 
due regard to the salutary general rule 
that appeals are not entertained 
piecemeal."

See also -

Ismail & Ors v Additional Magistrate, 
Wynberg & A no, 1963(1) SA 1 (AD) at 
p5G - p6A, per STEYN, C.J.;
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Ellis v Visser & Ano, 1956 (2) SA 117 
per MURRAY, J. at 118H et seq,

where a number of cases to the same effect are 
referred to.

Building Improvement Finance Co (Ptv)
Ltd v Additional Magistrate, Johannes- 
bura & Ano, 1978 (4) SA 790 (TPD) at 
793F - 794A.

Tuesday Industries (Pty) Ltd v Condor 
Industries (Pty) Ltd & Ano, 1978 (4)

' SA 379 (TPD) oer MELAMED, J. at 382B 
- 383A.

S v Haysom, 1979(3) SA 155 (CPD) per 
VAN WINSEN, J. at 16OB - H.

10. It is clear from the above quoted cases that :

a) The Supreme Court has the power, in appro
priate cases, to interfere in medias res;

b) It will only do so in unusual or exceptional 
circumstances where some grave injustice
or irreparable prejudice may result if 
there is no interference;

c) The interference is by way of review of an 
irregularity and not an appeal against an 
incorrect decision of the tribunal whose 
proceedings are being reviewed. See -

Venter /



Venter v Cassimjee, 1956(2) SA 242 
Tn PD) per BROOME, J.P. at 245A - C.

Cf SA Broadcasting Corpn v Transvaal 
Townships Board & Ors 1 953 (T) SA 
169 (TPD) per MURRAY, J. at 177A - 
178D, and more particularly at 177G 
where the learned Judge said:

"As pointed out by SCHREINER, J. , in 
the Goldfields case, an irregularity, 
to be reviewable, need not necessarily 
be a patent one showing high-handed 
or arbitrary conduct or denial of 
justice; where the tribunal by a 
patent irregularity does not merely 
miss or misunderstand a point of law 
when deciding the merits, but miscon
ceives the nature of the enquiry or 
its duties in connection therewith, 
the losing party has not had a fair 
trial, which in the case where an 
erroneous view of its functions led 
the lower body to fail to deal with 
the matter before it in the way con
templated by the section of the 
provision in question."

It is submitted that Timol1s case, supra, and

Claassens v Landdros, Bloemfontein, 
1964 (4) SA 4 (OPD)

where the Supreme Court intervened are distinguishable 
on the basis that in the former case by depriving 
the applicants of the information, no proper 
enquiry could be held and in the latter the appli
cants were deprived of the right to cross-examine 
certain material witnesses.



11. It is submitted that the magistrate did not commit 
any irregularity in allowing the question to be 
put and the statement to be referred to (for 
reasons which will be more fully dealt with below). 
Even, however, if the magistrate was incorrect in 
allowing the question (which is not conceded), it 
is submitted that his decision in this regard did 
not constitute an irregularity such as is envisaged 
in the cases referred to above. As was stated>
by REYNOLDS, J. in

Wessels v General Courtmartial & Ano,
1954(1) SA 220 EDLD at 222A,

the Court will only interfere if the irregularity 
"was fundamental and so affected all future pro
ceedings , . . . " .

12. It has been held that the holding of even lengthy 
proceedings is not a ground to review them before 
their completion. See -

S v Havsom, supra, at 160H

where VAN WINSEN, J. is reported to have said :

"In any criminal proceedings an accused, 
who is required to await the conclusion 
of his trial before questioning in a

superior /



superior court a magistrate's ruling on 
an objection in limine in his trial, is 
placed in a similar position of jeopardy. 
Even although it may be highly inconve
nient for him - as indeed for anyone 
standing trial on a criminal charge - 
to have to wait until the termination 
of a trial before going on review, being 
placed in such a position does not, in 
my view, subject applicant to a grave 
injustice, nor does it result in irre
parable prejudice to him."

In -

R v Marais, 1959 (1) SA 98 (TPD)

GALGUT, A.J., (as he then was), is reported to 
have said at 101G - H:

"Whenever a man is tried for a crime of 
which he is innocent there is prejudice.
I cannot see that the applicant sufers 
any more prejudice than such a person 
or than is suffered by any accused 
where he is indicted under a charge 
which may subsequently be found bad 
in law or one to which an exception 
ought to have been allowed."

In -

Goncalves v Addisionale Landdros, Pretoria 
en *n Ander, 1 973 (4) SA 587 (TPD)

BECKER and TRENGOVE, J.J., refused to interfere 
despite the magistrate's judgment on exception 
to a charge that a certain presumption was irre- 
butable and the complaint was that the applicant

would /



would be deprived of the right to cross-examine 
and to lead evidence to rebut the presumption.
(At 602A - F.)

The grounds advanced by the applicants in the 
founding affidavit of Lt-Gnl. Petrus Johannes 
Coetzee on the basis of which the applicants' 
claim that prejudice will be suffered and there
fore that exceptional circumstances exist for the 
Court to interfere at this stage of the proceed
ings, are as follows :

a) That the magistrate will be debarred from 
coming to a just decision as to whether or 
not any person is responsible for the death 
of Dr Aggett.

Applicants' Affidavit, pp14-15, para 
25(a).

b) That the applicants and other police officers 
will be implicated by the statement of Dr 
Aggett who cannot be called to give vive voce 
evidence.

Applicants' Founding Affidavit, pp15-16, 
para 2 5 (b).

c) That it is in the national interest and in



the interest of State security that the con
tents of Dr Aggett's statement should not be 
made public.

Applicants' Founding Affidavit, pp16-19, 
paras 2 7 (a), (b), (d) and (e).

That disclosure of the statement made by Dr 
Aggett would disclose the working methods 
and techniques of the security police.

Applicants1 Founding Affidavit, p18, 
para 27 (c).

There is no right of appeal in inquest proceedings

Applicants' Founding Affidavit, p19, 
para 28.

The third respondent denies that any of the 
grounds advanced are either valid or sufficient 
to entitle the Court to interfere at this stage.

Answering Affidavit, pp71-79, paras 13-16.

The applicants' affidavit takes the matter no 
further.

Applicants' Replying Affidavit, pp1OS-
11 0 , paras 15 and 16.



14. There is no reason to believe that the magistrate 
will not at the end of the inquest come to a cor
rect decision on the evidence before him. The 
cross-examination of the witnesses on a statement 
which may be inadmissible cannot be more prejudicial 
than being tried upon a defective indictment, see

R v Adams & Ors, 1959(3) SA 753 (AD);

>
or being deprived of rebutting a presumption

GoneaIves 1 case, supra;

or being tried on a charge sheet inadequately par
ticularised,

Marais' case, supra;

or certain questions being put in cross-examination 
and being disallowed,

McComb v Assistant Magistrate, Johannes
burg, 1917 (TPD) 717;'

Chiappini v Magistrate, Cape Town, 1936 
(CPD) 118.

15. It is submitted that it may be the view of the

applicants /



applicants that if the contents of the statement 
are made public, their reputation may suffer.
The alleged wrong-doings of individual police 
officers or a group of them being investigated in 
open court can hardly be contrary to the national 
interest. In

R v Mtabela, 1958 (1) SA 264 (AD) at 
268H - 269A,

OGILVIE-THOMPSON, A.J.A. (as he then was) is reported 
to have said :

"It is a relatively common occurrence for 
an accused to seek at his trial to resile 
from a confession by making allegations 
that he was assaulted or otherwise unduly 
influenced; and such allegations are 
often wholly unfounded. Unhappily, 
however, that is not always the case."

Allegations of assault or other ill-treatment are 
often made and adjudicated upon in our courts. It 
has never been suggested that this should not be 
done in open court. In some instances the alle
gations have been found to be well-founded and 
confessions have been excluded, damages have been 
awarded against police officers and the Minister 
responsible, courts have failed to exonerate 
police officers in relation to the death of 
persons in their custody and police officers

have /



have been found guilty of committing crimes against 
them. In other cases the allegations have been 
found to have been false or not proved. The secu
rity police have been parties to cases conducted 
in open court where such allegations were made.
In some cases the allegations were wholly unfounded. 
To quote OGILVIE-THOMPSON, A.J.A. in R v Mtabela, 
supra:

"Unhappily, however, that is not always 
the case."

They, the security police, have been held by MILNE, 
J. (as he then was) in

S v Gibson & Qrs, 1979 (4) SA 115 (D & CLD)

to owe a duty to persons (such as Dr Aggett) in their 
detention. His Lordship is reported to have said:

"What I conceive to be the duties of 
the authorities and, in particular, 
the police, in this regard flow firstly 
from the fact that they are servants 
of the public and under the Act they 
have tremendous powers over individual 
members of that public. If therefore 
they do not act with scrupulous correct
ness they bring opprobrium upon them
selves and all those concerned with 
them in their duties. It is very 
undesirable indeed for a police force 
to be regarded with hostility by the 
general public." (at 138G-H).

Although /



Although the passage is expressly stated to be an 
obiter dictum it is submitted that it is a correct 
statement of our law and practice.

The third respondent says in paragraph 14.3, 14.4 
and 14.5 of the answering affidavit, pp75 - 77, 
that the applicants and other employees of the 
first applicant have filed affidavits setting out 
the lawful methods of interrogation and how kindly 
they treated Dr Aggett. The applicant says 
further that the contents of the disputed state
ment received wide publicity as a result of the 
argument advanced before the magistrate. The 
disputed statement has now been placed before 
the Court. Once the allegations have been made 
it is submitted that it may be in the national 
interest and in the interests of the security 
of the State that the applicants and other 
employees of the first applicant should be 
allowed to answer the allegations in open court.
It is submitted further that the suggestion that 
cross-examination of the contents of the state
ment would disclose the secret methods of the 
security police, could hardly have been seriously 
intended.

The fact that no appeal lies at the end of an 
inquest is not, it is submitted, a ground for

reviewing /



reviewing the ruling at this stage. The applicants 
may be exonerated by the magistrate at the end of 
the inquest. If they are found responsible for 
the death of Dr Aggett on inadmissible evidence or 
if the proceedings will have been otherwise irregular, 
they may then approach the Court to set aside the 
magistrate's finding.

18. It is submitted therefore that, even before enter- 
ing upon the question as to whether or not the 
magistrate was correct in his ruling, the appli
cation should be dismissed.

C. THE MAGISTRATE'S RULING WAS CORRECT.

19. The facts upon which the third respondent relies 
in submitting that Dr Aggett's affidavit is admis
sible are set out in his affidavit supported by 
the affidavit of his attorney, William Lane, and 
are not put in issue by the applicants in their 
replying affidavit. See

Third Respondent's Answering Affidavit, 
pp5 0 - 60, paras 6 and 7;

Affidavit of William Lane, pp87-88.

Applicants' Replying Affidavit, pp102- 
103, para 9.

The



The substantive law which the magistrate must have 
had regard to in making his decision and which it 
is submitted the Court will apply is :

a) That members of the South African Police who 
detained Dr Aggett in terms of the provisions 
of section 6 of the Terrorism Act No 83 of 
1967 did not possess the right to impair his 
mental or physical health. That, on the con
trary, they were obliged to maintain him in 
good health, both in body and in mind, and
to ensure that at the end of his detention 
he would be released with his physical and 
mental health unimpaired. The police were 
not entitled to subject him to any form of 
assault or make use of what is commonly 
described as third degree methods in interro
gating or attempting to obtain a statement 
from him. See -

Rossouw v Sachs, 1964(2) SA 551 (AD) 
per OGILVIE-THOMPSON, A.J. at 5 61D-F 
and 564H.

b) The duty of care owed by the applicants to 
Dr Aggett has been stated by VILJOEN, A.J.A. 
(as he then was) in -

Minister of Police v Skosana, 1977(1)
SA 31 at 40A-B in the following words:

"On /



"On the other hand, where detainees are 
concerned, no policeman should allow 
his diligence to lag for a moment. He 
is the custodian of the detainees under 
his charge who have been deprived of 
their freedom of movement and whose 
capacity to make their own decisions 
and carry them out has not only been 
restricted but completely neutralized.
A comparable case is that of a prison 
warder in charge of prisoners. The 
emphasis SCHREINER, A.J. placed upon 
the duty of a prison warder to protect 
prisoners in his charge in Mtati vMinister 
of Justice, 1958 (1) SA 221 (AD) at p224, 
appears to me to be, mutatis mutandis, a 
weighty consideration in the present 
case, and generally in all cases in 
which the freedom of movement of the 
person concerned has been restricted 
by official interference."

The person who instigates, assists or puts another 
in a position to commit suicide, commits an offence 
depending on the facts of the particular case.
The mere fact that the last act of the person com
mitting suicide is such person's own, voluntary, 
non-criminal act, does not necessarily mean that 
the other person cannot be guilty of any offence. 
Depending upon the factual circumstances the 
offence can be murder or culpable homicide.

See Ex Parte Minister of Justice in re
S v Grotjohn, 1970 (2) SA 355 (AD).

It is submitted that all the circumstances under 
which Dr Aggett was held in detention, for how 
long and in what manner he was interrogated and

whether /



20 .

whether or not he made any complaints, are 
therefore relevant to the issue as to how 
he came to meet his death and whether or not 
any person or persons are responsible therefor.

It is submitted that the conduct of the applicants 
is such as is described by

Phipson, On Evidence, 12ed, para 185:

"of a continuous nature, or forms 
part of a prolonged and connected 
course of conduct, a still wider 
field of enquiry may become 
permissible."

It is submitted that the mere fact that Dr Aggett's 
affidavit consists of words and that he is no longer 
available to be examined does not mean that it is 
hearsay evidence. It is submitted that Dr Aggett's 
statement is a statement analogous to that made by 
the deceased to a telephonist in

Ratten v Reginam, 1971 (3) All.E.R.
801 (PC),

wherein LORD WILBERFORCE is reported to have said 
at 805c-f:

"The next question related to the 
further facts sought to be proved 
concerning the telephone call.
The objection taken against this

evidence /



evidence was that it was hearsay and 
that it did not come within any of the 
recognised exceptions to the rule against 
hearsay evidence. In their Lordships' 
opinion the evidence was not hearsay 
evidence and was admissible as evidence 
of fact relevant to an issue.

The mere fact that evidence of a witness 
includes evidence as to words spoken by 
another person who is not called is no 
objection to its admissibility. Words 
spoken are facts just as much as any 
other action by a human being. If the 
speaking of the words is a relevant fact, 
a witness may give evidence that they were 
spoken. A question of hearsay only 
arises when the words spoken are relied 
on 1testimonially', i.e. as establishing 
some fact narrated by the words. Autho
rity is hardly needed for this proposition, 
but their Lordships will restate what was 
said in the judgment of the Board in 
Subramaniam v Public Prosecutor:

'Evidence of a statement made to a 
witness by a person who is not him
self called as a witness may or may 
not be hearsay. It is hearsay and 
inadmissible when the object of the 
evidence is to establish the truth 
of what is contained in the state
ment. It is not hearsay and is 
admissible when it is proposed to 
establish by the evidence, not the 
truth of the statement but the fact 
that it was made.*

A fuller statement of the same principle 
is provided by Dean Wigmore in his work 
on Evidence. He emphasises, as their 
Lordships would emphasise, that the 
test of admissibility, in the case last 
mentioned, is relevance to an issue."

As pointed out by

Phipson, On Evidence, supra, para 217

"the /



"the actual grounds upon which the board 
held that the evidence of the telephone 
call by B was admissible were that it 
proved

a) that a call was made by B shortly 
before the fatal shooting, and

b) that she was then in a state of 
emotion, anxiety or fear at an 
existing or impending emergency.

The board made it clear that in their 
opinion this evidence, received for this 
purpose, was not hearsay."

See also -

"Evidence" by Sir Rupert Cross, 5ed p589 
para (vi) headed "The Ratio Decidendi 
of Ratten v R."

It is submitted that as the accused's credibility 
in the Ratten case was tested to rebut a defence 
of accidental shooting by receiving the evidence 
of the fact that a telephone call was made and 
what was said by the deceased, the statement of 
Dr Aggett is admissible in order to show whether 
or not the applicants who interrogated Dr Aggett 
are telling the truth when they depose that their 
relationship with Dr Aggett was a good one and 
that no complaints were or should have been 
made by him. It is further submitted that the 
making of the complaint may have motivated hosti
lity in the persons mentioned therein and may 
have been the motive for the commission of

unlawful /



unlawful acts which either resulted in his death 
or induced him to take his own life.

The evidence was also admitted as part of the 
res gestae in the Ratten case, supra. It is sub
mitted that Dr Aggett's affidavit would be admis
sible as part of the res gestae. If there are 
connection circumstances a declaration made even 
a month after the fact may be admissible as part 
of the whole res gestae.

See Rawson v Haigh, (1824) 2 Bing 99 per 
PARK, J.

Cf Phipson, supra, para 201.

Failure to take reasonable steps to safeguard a 
detainee may make those responsible for his 
detention, responsible for his death if they 
have omitted to take reasonable steps to safe
guard him. See -

M inister van Polisie v Ewels, 197 5 (3)
SA 590 per RUMPFF, C.J. at 596F - 597H.

One of the issues at the inquest will be 
whether or not Dr Aggett's state of mind came 
to the notice of those responsible for his deten
tion.

Wigmore /



Wigmore, On Evidence, para 1790 headed 
"Utterances as indicating circumstan
tially the speaker's own state of mind", 
says :

"The condition of a speaker's mind, as 
to knowledge, belief, nationality, 
emotion, or the like, may be evidenced 
by his own utterances, either used 
testimonially as associations to be 
believed, or used circumstantially as 
affording indirect inferences."

Cf Phipson, supra, para 215 :

"Whenever the physical condition, emo
tions, opinions and state of mind of 
a person are material to be proved, 
his statements indicative thereof 
made at or about the time in ques
tion may be given in evidence. In 
the case of physical condition or 
emotions, if they were the natural 
language of the affection, whether 
of body of mind, they furnish ori
ginal and satisfactory evidence of its 
existence, and the question whether 
they were real or feigned is for 
the jury to determine."

It is submitted further that Dr Aggett's affidavit 
is not to be viewed in isolation. It is closely 
connected to the complaint made to the magistrate 
and the attempts made by the applicants and others 
to deprive Dr Aggett of his right to be visited by 
a magistrate and the inspector of detainees. See

Additional Record, Vol I, p48, 54 and 56.



It is submitted that the credibility of certain of 
the deponents would have to be tested both in regard 
to the contents of Dr Aggett1s affidavit and their 
statement that he was not available to be seen by 
the magistrate and the inspector of detainees.

23. It is further submitted that the submissions made 
in paragraphs 10 and 11 of the third respondent's 
answering affidavit are supported factually by 
reference to the additional records filed and 
are well founded in law. It is submitted further 
that the application to this Court was ill-conceived 
and that it should be dismissed with costs, includ
ing the costs occasioned by the employment of two 
counsel.

DATED at JOHANNESBURG this 31st day of MAY, 1982.

G BIZOS S.c P
COUNSEL FOR 

THIRD 
RESPONDENT :

D A KUNY

BELL DEWAR & HALL 
JOHANNESBURG

c/o SAVAGE JOOSTE & ADAMS 
PRETORIA

To /



To: The Registrar of the
above Honourable Court 
Palace of Justice 
PRETORIA

And to:
The Attorney General 
PRETORIA

And to:
The State Attorney 
JOHANNESBURG 

c/o State Attorney 
PRETORIA
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