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1 .

(a) The deceased died in custody during his deten
tion in terms of Section 6 of the Terrorism Act, 
83 of 1967.

Application: 16 para 27 (a); 74 para 14.1

There was reason to believe that his death was 
due to other than natural causes. As a result
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an investigation into the circumstances of his 
death was carried out by Captain C J A Victor, 
in pursuance of the provisions of the Inquests 
Act, 58 of 1959 ("the Act").

Application: 105 para 13(a)

(b) Documentation obtained in the course of Captain
>

Victor's investigation, was submitted to the Chief 
Public Prosecutor in terms of Section 4 of the 
Act. As contemplated in section 5 of the Act, 
the latter placed the same before the First Res
pondent, the magistrate designated to hold the 
inquest. The deceased's relevant affidavit was 
included in this documentation.

Application: 13 para 22; 49 para 4

Further documents were placed before the First 
Respondent by the Third Respondent.

Inquest Record: 21; 25

The First Respondent made copies of the section 5 
documentation available to the Applicants and the 
Third Respondent before the inquest commenced.

Application: 13 para 22
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At the inquest the District Surgeon of Johan
nesburg, Dr Kemp, was called as a witness.
Counsel for the Third Respondent opened his 
examination of Dr Kemp with the following 
remarks:

"Cross-examined by Mr Bizos: Dr Kemp before 
asking you any questions on your report I 
would like to read to you a staterrent made 
by the late Dr Neil Agget some 14 hours 
before his death to Sergeant Blom, appearing 
on page 158 of the papers before your worship. 
Having done that I would like to ask you ques
tions in relation to the consistency of the 
injuries that are described by Dr Agget in his 
statement and ask you about their consistency 
or otherwise. I think that I detected %  
Learned Friend wanted to address your worship."

Inquest Record: 46-47 
Application: 10 para 16

At that stage the examination was interrupted 
on behalf of the Applicants and an objection to 
the admissibility of the affidavit and the use to 
which it was about to be put, was raised.

Inquest Record: 47 
Application: 10 para 17
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After legal argument was addressed to the First 
Respondent, the following decision was made:

"Court: It seems that I will be called upon 
to make certain rulings during the proceedings.
I do not intend to give reasons on occasion. 
Should I consider it necessary and more conve
nient I will give reasons for my ruling at a 
later stage. At this mcment I am called upon

> to decide whether a question should be allowed.
I have listened to the arguments advanced, and 
my ruling on this particular point is as follows
- the question asked by Mr Bizos should be 
allcwed. I am also of the opinion and that 
is my ruling that he should be allowed to 
refer to the statement, referred to."

Inquest Record: 82 
Application: 13 para 20

Before the deceased's statement was read into 
the record or received as an exhibit, the Appli
cants applied for the suspension of the inquest 
to enable them to take the First Respondent's 
decision on review.

Inquest Record: 8 3

The application was supported by the Second 
Respondent
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Inquest Record: 89 - 90

and opposed by the Third Respondent.

Inquest Record: 8 4 - 8 7

The application was granted by the First Res
pondent .

■>

Inquest Record: 91

3.

It is clear from his opening remarks and subsequent argu
ment that counsel for the Third Respondent intended to use 
the statement as proof of the truth of the contents thereof.

Inquest Record: 4 6 - 47; 75

It is a necessary implication of the First Respondent's 
ruling that, in principle, he accepted the statement under 
section 13(1) for the said purpose.

It is submitted that the statement was not receivable 
under section 13(1), any other statutory provision or any 
principle of the law of evidence for the aforesaid purpose

/or



or any other purpose, and that the Third Respondent was 
not entitled to refer thereto during examination of Dr 
Kemp.

4 .

(a) Subject to the provisions of section 11 and
section 13 of the Act, the law of evidence 
governing criminal trials is applicable to 
inquests. This is borne out by section 8(2) 
of the Act, which provides as follows:

"Save as is otherwise provided in this Act, 
the laws governing criminal trials in 
magistrates1 courts shall mutatis mutandis 
apply to securing the attendance of wit
nesses at an inquest, their examination, 
the recording of evidence given by them, 
the payment of allowances to them, and 
the production of documents and things."

(b) The significance of section 8(2) lies in the 
fact that a magistrate must, upon determination 
of an inquest and the recording of his findings, 
submit the record of the proceedings to the 
Attorney-General. An inquest is accordingly

i ^ 4- . ̂ K)0a prelude to a possible prosecutxon. It is 
not intended to be an inquiry into possible un
lawful conduct in a setting unrelated to

/criminal



criminal prosecution. What must be determined 
is whether someone could be blamed in a legal 
sense; whether someone could be convicted in a 
criminal court upon admissible evidence. Section 
8(2) thus enjoins an inquest magistrate to exclude 
evidence which could not be used in a court of 
criminal justice.

>
The necessity for strict compliance with the
prescripts of section 8(2) appears from the
judgment of this Honourable Court in
Timol & Ano v Magistrate, Johannesburg & Ano 
1972(2) SA 281 (T) at 291G-H:

"It is also because of the informality of 
inquests that the presiding magistrate - 
again in his discretion - follows an in
formal procedure with less rigid rules.
This he may do, provided his rules and 
procedure are not in conflict with the 
provisions of the Act, or with those prin
ciples which ensure that justice will be 
done, or that they do not make it inpossible 
for him to perform his functions properly as 
a judicial officer holding an inquest.
Sane of the provisions of the Act frcm 
which he may not depart, are those which 
deal with the acceptance of evidence pro
duced by way of affidavit, and those making 
certain rules pertaining to a criminal 
trial applicable to inqvests," (underlining 
supplied).
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Sections 11 and 13 of the Act provide as follows:

"11. Examination of Witnesses.
(1) The public prosecutor or any person 

designated by the Magistrate holding 
an inquest to act in his stead may 
examine any witness giving evidence

> at such inquest.
(2) Any other person who satisfies the 

magistrate that he has a substantial 
and peculiar interest in the issue 
of the inquest may personally or by 
counsel or attorney put such ques
tions to a witness giving evidence 
at the inquest as the magistrate 
may allow."

"13. Affidavits and Interrogatories. -
(1) Upon production by any person, any 

document purporting to be an affi
davit made by any person in connec
tion with any death or alleged death 
in respect of which an inquest is 
held, shall at the discretion of the 
magistrate holding the inquest be 
admissible in proof of the facts 
stated therein.

(2) The magistrate may in his discretion 
cause the person who made such affi
davit to be subpoenaed to give oral 
evidence at the inquest or may 
cause written interrogatories to
be submitted to him for reply,

/and



and such interrogatories and any 
reply thereto purporting to be 
a reply from such person shall 
likewise be admissible in evidence 
at the inquest."

6 .

The deceased's statement cannot be accepted under section
13(1) for the following reason:

(a) The true scope of section 13(1) is to facilitate
the acceptance on affidavit of evidence of a 
purely formal nature. The undesirability of the 
acceptance on affidavit of evidence other than 
that, appears from

Briscoe v 0 Brien N.O.
1946 WLD 452 at 454:

"The procedure adopted - to take a sworn 
statement made to a police officer out of 
a police docket and read it to the witness
- is one which has no warrant under the 
Act and the magistrate who follows this 
procedure is not carrying out his duty 
as an inquest officer. Evidence when given 
must be given to the magistrate and recorded 
by him or under his direction. To allow 
statements to the police to go in as evidence 
is to substitute an inquiry by the police 
for an inquiry by the magistrate. I am



fortified in this view by a reference to the 
standing instructions of the Department of 
Justice on the subject of inquests. Sec 26
(b) says: "There appears, therefore, to be 
no reason why written statements,especially 
of merely formal evidence, taken by the 
police should not be accepted provisionally 
and thus avoid the necessity for the summoning 
of witnesses. Magistrates must, however, 
guard against the danger of important points 
not touched on in the police statements being 
overlooked.1 These instructions, of course, 
have no statutory force, but they show that in 
the departmental view evidence should not be 
received on affidavit by an inquest officer, 
save where that evidence is of a purely formal 
character."

A test to determine whether evidence is of a 
formal nature has been formulated by Hathorn J 
in

Attorney—General v Morrison in re Rex v Morrison 
1933 NPD 741 at 746:

"4. The power may properly be used if
the evidence is formal or almost 
formal. One useful test to be 
applied in order to discover whether 
the evidence falls under this head 
seems to me to be this. If the 
opposing counsel, presuming that he 
is both experienced and reasonable, 
would be likely to submit the witness 
either to no cross-examination at all

/or



or to a cross-examination consisting 
of merely a few questions in order 
to test the accuracy of his recollec
tion or his opportunity for obser
vation or kindred matters the evidence 
may be regarded as formal or almost 
formal, but if such a counsel would 
be likely to sufcmit the witness to a 
serious cross-examination directed 
towards an attack on his credibility 

' or the accuracy of his testimony,
then the evidence is neither formal 
nor almost formal."

In the iMorrison case, the court dealt with an 
application for a commission to take evidence 
under section 256 of Act 31 of 1917. It is 
submitted that the same criteria ought a fortiori 
to apply as regards evidence receivable on affi
davit in terms of section 13(1).

From the following dictum in

Claassens en ~n Ander v Landdros, Bloemfontein, en ~n Ander 
1964(4) SA 4 (0) at 9F-G

it is clear that an affidavit should not be received 
if it contains matters potentially contentious:

"Daar word nie aan die hand gedoen dac voordat 
hy sy diskresie uitgeoefen het Eisers se pro- 
kureur pertinente redes genoem het waarcm die
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betrokke getuies viva voce moet kan getuig 
nie of dat daar enige belangrike vrae was 
wat hy met toestemming wou stel nie."

It is submitted that the deceased's affidavit 
.cannot be described as of a formal character 
and of a kind not likely to be challenged in 
cross-examination.

(b) The procedure to read a witness's statement to 
him so as to form his evidence was described as 
"very definitely ... unwarranted and irregular..." 
in the Briscoe-case (supra) 453. It would so 
much more be unwarranted and irregular to receive 
an affidavit from a controversial witness who is 
not called to give oral evidence at all.

Briscoe's case, 455 i.f.

(c) The position of the Coroner in England as regards 
evidential matters provides a parallel to the 
inquest procedure set out in the Act. The posi
tion that prevailed until 1980 is summarised as 
follows by Halsbury (3rd edition), Vol 9 para 1105

"1105. Application of laws of evidence.
A coroner's inquest is not bound by the 
strict laws of evidence. In practice, 
however, the laws of evidence are
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usually observed by coroners 
especially in cases where the coroner's 
inquisition may charge a person with 
murder, manslaughter or infanticide. 
Documentary evidence as to how the 
deceased came by his death is not 
admissible at an inquest unless the 
coroner is satisfied that there is 
good and sufficient reason why the 
maker of the document should not

> attend the inquest. If such docu
mentary evidence is admitted at an 
inquest, the- inquest must be adjourned 
to enable the maker of the docuirent 
to give oral evidence if the coroner 
or any properly interested person 
so desires."

The following addendum to this paragraph appears
in the 1981 supplement to the said work:

"1105. Application of Laws of Evidence. Text 
and Notes 2 and 3 - Replaced.
At an inquest a coroner may admit 
documentary evidence relevant to the 
inquest frcm any living person, which 
in his opinion is unlikely to be 
disputed. Such documentary evidence 
may be objected to and may still be 
admitted if the coroner believes that 
the maker of the document is unable 
to give oral evidence within a 
reasonable period of time. Before 
admitting such evidence, the coroner 
must, at the beginning of an inquest, 
announce publicly that such documentary

/evidence



evidence may be admitted, giving the 
name of the maker of the document 
and allowing any person to object to 
the admission of such evidence. Such 
a person m y  see a copy of the docu
mentary evidence if he so wishes.
Any documentary evidence so admitted 
must be read aloud at the inquest. 
Further a coroner may admit as evidence 
any document made by a deceased person

> if it is relevant to the purposes of
the inquest: 1953 Rules, r 28; S.I. 
1980 No 557".

7.

(a) The laws governing the examination of witnesses and 
proof of documents in criminal trials, do likewise not 
provide a basis for the reception of the deceased's 
statement.

(b) In terms of section 161(1) of the Criminal Procedure 
Act, 51 of 1977, evidence in criminal proceedings must 
be adduced orally:

"161. Witness to testify viva voce.

(1) A witness at criminal proceedings 
shall, except where this Act or 
any other law expressly provides 
otherwise, give his evidence viva 
voce."

/The



The admissibility of documentary evidence in 
criminal trials is dealt with in section 222 
of the said Act:

"222. Application to criminal proceedings 
of certain provisions of Civil Pro
ceedings Evidence Act, 1965, relating 
to documentary evidence.

> The provisions of sections 33 to 38
inclusive, of the Civil Proceedings 
Evidence Act, 1965 (Act 25 of 1965), 
shall mutatis mutandis apply with 
reference to criminal proceedings."

Section 34 of the Civil Proceedings Evidence Act, 
1965, provides for the reception of statements 
by deceased persons in certain prescribed circum
stances :

"34. Admissibility of documentary evidence
as to facts in issue. -

(1) In any civil proceedings
where direct oral evidence 
of a fact would be admissible, 
any statement made by a 
person in a document and tending 
to establish that fact shall on 
production of the original 
document be admissible as 
evidence of that fact, provided

/(a) .



(a)
(b) The person who made the 

statement is called as a 
witness in the proceedings 
unless he is dead or unfit 
by reason of his bodily or 
mental condition to attend 
as a witness or is outside 
the Republic, and it is not 
reasonably practicable to 
secure his attendance or 
all reasonable efforts to 
find him have been made 
without success.

( 2 )

(3) Nothing in this section shall render 
admissible as evidence any statement 
made by a person interested at a time 
when proceedings were pending or anti
cipated involving a dispute as to any 
fact which the statement might tend to 
establish.

(4)
(5)

It is submitted that sub-section (3) above renders 
the deceased's affidavit inadmissible on the ground 
of the deceased's interest in the anticipate prose
cution .

Laubscher & Ano v Commercial Union Insurance Co of SA Ltd 
1 976 (1) SA 908 (ECD) at 910G-911B;



Hoffmann & Zeffert:
South African Law of Evidence, 3rd e d , 142 et seq.

The Third Respondent disclaims any reliance upon 
the Evidence Act in contending for the admissi- 

•bility of the deceased's statement.

Inquest Record: 76
>

8 .

(a) The only other provisions of the Criminal Procedure
Act, 1977, concerning deceased persons' declarations 
are sections 216 and 223, which provide as follows:

"216. Hearsay Evidence.
Except where this Act provides other
wise, no evidence which is of the 
nature of hearsay evidence shall be 
admissible if such evidence would 
have been inadmissible on the 30th 
day of May, 1961."

"223. Admissibility of Dying Declaration. - 
The declaration made by any deceased 
person upon the apprehension of im
pending death shall be admissible or 
inadmissible in evidence if such a 
declaration would have been admissible 
or inadmissible as evidence on the 30th

/day



day of May, 1961

(b) Section 223 is clearly not of application. As
regards section 216 and the admissibility of 
statements by deceased persons, there are the 
following well-recognised exceptions to the 
hearsay rule:

>
(i) Declarations against interest.

(ii) Declarations in the course of duty.

(iii) Declarations as to public and general
rights.

Pedigree declarations.

Dying declarations.

(vi) Declarations by testators as to .the
contents of their wills.

Hoffmann & Zeffert, op cit, 119 et seq 
Phipson on Evidence, 12th e d , para 664.

(c) In addition, statements forming part of the res
gestae, are admissible by way of exception to the 
hearsay rule or as original evidence.

(iv)

(v)



Hoffmann & Zeffert, op cit, 106 et seq 
Phipson on Evidence, op cit, para 168 et seq.

9.

It is submitted that the deceased's statement is not recei
vable under any of the abovementioned exceptions to the 
hearsay rule or as original evidence. The exceptions

>
listed in paragraph 8 (b) above have no application in the 
present inquiry. The applicability of the res gestae 
doctrine, however, merits consideration.

1 0 .

(a) It is convenient, with regard to the res gestae
doctrine, to mention at the outset the findings 
which First Respondent is required to record in 
terms of section 16(2) of the Act:

The magistrate holding an inquest shall 
record a finding upon the inquest - 
(a) as to the identity of the deceased 
person; (b) as to the cause or likely 
cause of death; (c) as to the date of 
the death; (d) as to whether the death 
was brought about by any act or omission 
involving or amounting to an offence on 
the part of any person."

(b) This sub-section thus circumscribes the ambit

"(2)

Atj.
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of the inquiry with regard to the admissibility 
of evidence from the point of relevance. The 
"central notion" of the res gestae doctrine 
according to Hoffmann & Zeffert, o£ cit 106:

"is that a statement may be admissible either 
because it is itself a fact in issue or a 
fact relevant to the issue, or because it is 
so closely associated in time and circumstance 
with the transaction under investigation that, 
whether technically hearsay or not, it has a 
high degree of relevance."

The practical application of this doctrine, with 
reference to statements, is classified under the 
following heads by Hoffmann & Zeffert, o£ cit, at 
107:

(i) Spontaneous exclamations;

(ii) Statements which accompany and explain
a relevant act;

(iii) Statements which prove state of mind;
and

(iv) Statements which prove physical sensa
tions .

Of these classes, only the last three need be 
considered.



1 1 .
Statements which accompany and explain 
a relevant act:

A statement of the above kind is received to show 
with what motive or with what intention its maker 
did a relevant act, but for no other purpose.
>

Hoffmann & Zeffert, op cit, 111-112

U jj 
h

The deceased’s statement does not purport to 
explain any act performed by the deceased contempo
raneously with the making of the statement or at 
any other time. It does not, in particular, 
purport to give an explanation by the deceased of 
his subsequent death (if it is to be assumed that 
the deceased took his own life).

(d) It must be observed that statements of this 
kind are not receivable as admissible hearsay 

past events. The following dictum appears 
in R v Kukubula, 1958(3) SA 698 (SR) at 698H,
(a case quoted by Hoffmann & Zeffert, op cit, at 
111):

"It is clear that statements made by a deceased 
are not admissible in support of events insofar 
as those statements are a mere narrative of what

/the



the deceased says occurred."

1 2 .
Statements which prove state of mind
and physical condition : Hoffmann & Zeffert,
op cit, 113-119;

Even on the assumption that the deceased's 
state of mind and physical condition as at the 
time when he made the statement may be relevant 
with regard to any of the findings which the 
First Respondent must make, his statement is 
inadmissible for the following reasons:

(a) The statement does not contain any
express evidence of the deceased's state 
of mind at the time when the statement 
was made. The deceased was obviously 
approached for a statement and it simply 
contains a narrative of past experiences 
in the form of a complaint to the police. 
His prevailing state of mind could have 
been completely unrelated to the subject 
matter of his statement. There is no 
reason to assume that his pre—statement 
state of mind was disturbed, whether 
for the better or the worse, by the
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fact that he was laying a complaint 
against the persons accused in the 
statement. He could have sensed a 
feeling of relief and satisfaction 
because he was given the opportunity 
to exercise his civil right to lay a 
complaint, or he could have felt per
turbed about the fact that he was now 
taking up the cudgels with his interro
gators. To the extent that a state 
of mind can be inferred from the state
ment (which is not conceded), it evinces 
a desire to obtain redress against 
alleged wrongs and is completely neutral 
for purposes of the inquiry and therefore 
irrelevant.

Any attempt to infer the deceased's 
state of mind at the relevant time with 
reference to his alleged experiences, 
is in any event not permissible.

Gilbey v Great Western Railway Co
102 L.T. 202 (C.A.) (Annexure "A" hereto)

Amys v Barton
(1912) 1 K.B. 40 (C.A.) (Annexure "B" hereto)
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Phipson, op cit, para 218

Cf R v Kukubula (supra) loc cit

The statement contains certain references to 
scars on the deceased's body. These references 
may (it is not entirely clear from the statement) 
constitute direct evidence of his bodily condition
>

at the time. Again, the contents of this state
ment are inadmissible as proof of the cause or 
causes of the scars.

Cf Application; 60, para 7.3; 63 para 8.4-8.7
67, para 10.2; 68, para 11.1-11.

Even if the contents of the statement evince a 
state of mind relevant to the inquiry, it cannot 
be said that the statement was made by the 
deceased at a time "when there was no reason for 
him to give a false impression by his acts or 
statements of what his state of mind was..."

Estate De Wet v De Wet 
1924 CPD 341 at 342-344

The above considerations have proceeded from the 
premise that the deceased's state of mind as at 
the time of his statement may be relevant to his 
death some fourteen hours later. This supposition

/is



is, however, not necessarily realistic. It is 
submitted that it is not only futile to try and 
fathom the deceased's state of mind with reference 
to the statement, but that the statement certainly 
cannot provide reasonably conclusive proof of his 
state of mind at the time of his death. His 
state of mind when making the statement is at 
most a collateral issue, casting no immediate and

>direct light on the cause of his death and whether 
it was brought about by an offence on the part of 
any person. The following dictum by Lord Watson 
in Metropolitan Asylum District Managers v Hill,
47 LT 29 (HL) at 35:

"Still, there appears to me to be an appreciable 
distinction between evidence having a direct 
relation to the principal question in dispute 
and evidence relating to collateral facts, 
which will, if established, tend to elucidate 
that question. It is the right of the party 
tendering it to have evidence of the former 
kind admitted, irrespective of its amount or 
weight, these remaining for consideration when 
his case is closed; but I am not prepared to 
hold that he has the same absolute right when 
he tenders evidence of facts collateral to the 
main issue. In order to entitle him to give 
such evidence, he must, in the first instance, 
satisfy the court that the collateral fact which 
he proposes to prove will, when established, be 
capable of affording a reasonable presumption or 
inference as to the matter in dispute; and I

/am



am disposed to hold that he is also bound 
to satisfy the court that the evidence which 
he is prepared to adduce will be reasonably 
conclusive, and will not raise a difficult 
and doubtful controversy of precisely the 
same kind as that which the jury have to 
determine. It appears to me that it might 
lead to unfortunate results if the court had 
not the power to reject evidence of collateral 
fact which does not satisfy both of the con
ditions which I have endeavoured to indicate."

It is submitted that any attempt to obtain accep
tance of the deceased's statement fails when 
measured against the tests set out by Lord Watson 
firstly, the statement and the deceased's state 
of mind at the time of the statement relate at 
best to collateral matters which might only tend 
to elucidate the questions to be answered; 
secondly. the court cannot be satisfied that the 
collateral issue which the statement is expected 
to prove will, when established, be capable of 
affording a reasonable presumption or inference 
as to the matters to be determined in terms of 
section 16(2); thirdly, it cannot be said that 
acceptance of the statement will be reasonably 
conclusive and not lead to an endless chain of in 
conclusive inferences and speculation and doubtfu 
controversy.

*  r



Some of the grounds advanced by the Third Respondent in 
his Answering Affidavit for the admissibility of the 
deceased's statement, are now referred to:

(a) It is contended that the statement is admissible
because some deponents who may be called as wit- 
nesses stated that the deceased "did not complain 
that he had been assaulted or about the conditions 
of his detention or interrogation"

Application: 48, para 3.3.1

and that "the police have chosen to place before 
the First Respondent a number of affidavits"

Application: 66, para 10.1-10.2

thereby placing "in issue their conduct" in 
dealing with the deceased.

Application: 73, para 13.3—13.4; 69, para 11.4.

This approach reveals a misconception of the posi
tion of the deponents and the circumstances in 
which, and the purpose for which, their affidavits 
were procured.

/Application»



Application: 105, para 13

The fact that statements of deponents may be 
inconsistent with that of the deceased, cannot 
provide a basis for reception of the deceased's 
statement.

(b) The contentions advanced, inter alia, in para
graphs 3.3.2, 3.3.3, 8.6, 8.7, 10.1 and 11.3 
of the Third Respondent's Answering Affidavit 
presuppose that the contents of the deceased's 
statement can be used in the inquest as proof 
of the truth thereof. That this premise is 
incorrect has been shown above.

1 4 .

I .

An inadmissible statement may not be used for purposes 
of cross-examination, nor, it is submitted, for examination 
in terms of section 11(2) of the Act.

State v Nkwanyana
1978(3) SA 404 (N) at 406A-B

H & D Witkoppen Agencies & Fourways Estates (Pty) Ltd 
v De Sousa
1 971 (3) SA 937 (T) at 940H
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Propriety of Review Proceedings at this Stage

15.

It is submitted that the First Respondent's
decision was grossly irregular and subject to
review at this stage of the inquest.

The Supreme Court may, by virtue of its in
herent power to restrain illegalities in inferior 
tribunals, grant relief by way of review against 
decisions before conclusions of the proceedings. 
This is a power which must be "sparingly exer
cised" and, generally speaking, be reserved for 
"rare cases where grave injustice might otherwise 
result or where justice might not by other means 
be attained."

Wahlhaus v Additional Magistrate, Johannesburg 
1959(3) SA 113 (A) at 120A-B

R v Adams and Others
1959(3) SA 753 (A) at 762H-763F

It is submitted that the First Respondent's deci
sion was not a mere discretionary matter but a 
matter concerning the behests of_ the Act. His 
wrong decision was accordingly not a mere error 
of judgment, but an illegality. Interlocutory 
intervention by the Supreme Court is justified



in the case of illegalities amounting to "gross 
irregularities".

Ismail and Others v Additional Magistrate, Wynberg & Ano 
1963(1) SA 1 (A) at 5G-6H

What amounts to a gross irregularity must depend 
on the facts and circumstances of each case.

>

Wahlhaus-case (supra)
120A and 120E

(d̂  A gross irregularity occurs:

(i) where justice might not by other means
be obtained; or

Ismail1s case (supra) 6A

(ii) where a denial of justice ensues in the
sense that a party is deprived of a 
right; or

Ismail's case (supra) 6D

(iii) where prejudicial results would be set
in train which could not be reversed 
thereafter; or

/Ismail's



Ismail1s case (supra) 6D

(iv) where the irregularity affects all
future proceedings.

Wessels v General Court Martial & Ano
1954(1) SA 220 (E) at 221H et seq

1 6.

It is submitted that the First Respondent's decision
had certain consequences which render it grossly irregular
in the circumstances of the inquest.

As emerges from the papers, this particular inquest is 
a matter of unusual interest to the public at large and 
to those immediately involved. It is a matter in which 
the conduct of the South African Police and individual 
members thereof are to be subjected to the closest scrutiny, 
although the police are not before the First Respondent 
in the position of accused. ■ It is, accordingly, of the 
greatest importance to the Applicants that the inquest

Application: 14, para 25-29

These consequences are dealt with hereinafter.

17.

/should



should be conducted in strict compliance with therequirements 
of the Act and that they should be accorded every right 
which they enjoy in terms thereof to protect themselves 
against any undue incrimination or imputation. It is 
essential to them that whilst the investigation into the 
deceased's death must be full and fair -

Timol's case (supra) 292A-B
>

- justice will also be done to them in the course thereof.

1 8 .

Reverting to the detrimental consequences for the Appli
cants, it may, at the outset, be mentioned that the state
ment contains accusations of unlawful acts and/or omissions 
vis-a-vis the deceased by the Third Applicant, the Fifth 
Applicant and the Sixth Applicant, as well as certain un
identified police officers and, possibly, also the Fourth 
Applicant. Admission of the statement could, accordingly, 
implicate the aforementioned Applicants and unidentified 
police officers for the purposes of findings in terms of 
section 16(2)(d) of the Act. Such implication would occur 
in circumstances fundamentally unfair to those implicated, 
and be repugnant to the prescripts of the Act:

(a) It would be in conflict with the requirement dis
cussed above that evidence of the relevant nature

/must



must be adduced viva voce and not produced by
r

way of affidavit.

(b) It would deprive the Applicants and other
interested parties of the right of examination 
'in terms of section 11(2) of the Act. This 
right is akin to the right of cross-examination, 
which has been described as "the most useful of 
all the instruments used in the administration 
of justice".

G Coleman: Cross-Examination, 1971, at 1

The "purpose of cross-examination is to enable 
the other side to prove their case through the 
witnesses called by the opposing party, and 
to search out what is concealed."

R v Ndawo and Others 
1961(1) SA 16 (N) at 17C-D

See also:
S v Block
1 970 (2) SA 532 (N) at 533E-F

A denial of this right "immediately causes pre
judice" to the other side and, since it remains 
unknown what evidence the witness would have

/given



given, it "cannot" be said "that there has not 
been a failure of justice."

Ndawo-case (supra), 17D-E

(c) It would unnecessarily compel the aforesaid
Applicants and other police officers to testify 
and be examined on the matters raised in the

>
statement. This would amount to an inquisition 
not envisaged in the Act.

19.

The abovementioned consequences of the acceptance of the 
deceased's statement have repercussions far exceeding the 
immediate injustice done to the persons implicated.

(a) It is in the interests of the South African Police,
as custodian of the safety of the State, that 
information concerning the methods and techniques 
of the Security Branch should not be made public

. V  „
except insofar as it may be legally necessary to 
do so. This also applies to information concerning

y
v\*

i / 1

the methods and techniques of interrogation of 
detainees held in terms of section 6 of the Terrorism 
Act, 68 of 1969. Any fact revealed in this con
nection as a result ot the irregular and consequently

/unnecessary



unnecessary questioning of witnesses (whether 
only called in connection with the deceased's 
accusations or also in connection with other 
matters) could be utilised to the detriment 
of the State.

Application: 18, para (c)

Prejudice caused in this respect cannot be 
eliminated by any exculpatory finding by the 
First Respondent or ultimate decision that the 
deceased's statement and evidence adduced pursuant 
thereto were inadmissible. "Fishing expeditions" 
are not to be permitted in inquest proceedings -

Claassens case (supra), 9

- and questioning of witnesses on the basis of 
the deceased's untested and inadmissible state
ment could give rise to an irregularity of that 
kind.

Acceptance in evidence of the deceased's inad
missible statement, however unfounded its damaging 
contents may be, with the resultant publication 
thereof, could create irreparable prejudice to 
the South African Police and to the State.

/Application:



Application: 19, para (e).

20 .

A question regarding the admissibility of a statement 
of the relevant nature in inquest proceedings has not 
yet received the consideration of the Supreme Court. 
This question is of great significance in this matter,

will presumably be produced at the inquest. Adjudication 
upon the merits of this application will accordingly nro- 
vide guidance and materially influence the extent, dura
tion and regularity of the entire inquest.

In the premises, it is submitted that the relief claimed 
in paragraphs 1 and 2 of the Applicants' Notice of Motion 
should be granted and that the Third Respondent should 
be directed to pay the Applicants' costs of this appli
cation, including the costs of two counsel.

DATED AT JOHANNESBURG ON THIS THE ( DAY OF JUNE 1982

as several' statements, allegedly made by the deceased,

21 .

Advocates' Chambers 
Johannesburg
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in arriving at this conclusion, that I  cannot agree 
with the other members of the court, and  I  think 
that this appeal ought to Bucceed.

Appeal dismissed.

Solicitors for the appellants. Tel/er Leviansky 
and Co., agents for Clegg and Sons, Sheffield.

Solicitors for the respondent, H. G. Campion 
and Co., agents for Arthur Neale and Co., Shef
field.

Monday, Feb. 14.
(Before C o z e n s-Ha r d y , M .R ., F l e t c h e r  

M o c lt o n  and B u c k l e y , L .JJ .)

G ilb e y  v. G r e a t  W e s te r n  R a i lw a y  Com 
pany . (a)

APPEAL UNDER THE WORKMEN’S COMPENSATION
ACT 190C.

Employer and workman—Death of workman— 
Alleged accident — Compensation — Claim  by 
dependant —  Evidence — Admissibility —  irort- 
mens Compensation Act 190G (6 Edw. 7, c. 58), 
s. 1.

I n  a claim for compensation, under the Workmen s 
Compensation Act 1906, by the dependant of a 
deceased workman, whose death is alleged to 
have been caused by "accident arising out of 
<inl in the course of the employment ” of the 
i corkman, statements alleged to have been 
made by him shortly before his death are not 
admissible as evidence of the occasion and cause 
of the injury from  which the workman suffered. 

Decision of the County Court judge reversed.

A n arbitration under the Workmen’s Compen
sation Act 1900 was requested between the widow 
of a deceased workman and his employers aB to 
“the liability of the latter to pay compensation 
under that Act to her as the dependant of the 
former in respect of the injury caused to her by his 
death through an “ accident arising oat of and in 
the course of the employment” of the deceased.

The deceased, James Gilbey, was a meat porter 
employed by the Great Western Railway Com- 
pany, whose trains run through to the Central 
Meat Market loaded with meat, which is trans
ferred by porters from the trains to the 6talls in 
the market.

On the 10th May 1909 the deceased was carry
ing a side of beef from the lift to a stall in the 
market when the beef began to slip, and, in trying 
to keep it on his shoulder, he caused, it  was 
alleged, an injury to his left lung.

There were no witnesses of the alleged accident. 
He died on the ISth May 1909.
A t the coroner's inquest evidence was given 

that the result of a post-morlcni examination 
showed that the deceased’s left lung was adherent 
to the chest wall by a recent fibrous deposit; that 
both lobes of the lower lung were granular and 
acutely inflamed; that at the back of the lower 
lobe of the left lung, opposite the ninth rib, was a 
vertical tear in the lung substance a little over 
half an inch long and a quarter of an inch d<’ep ; 
that the heart was fatty and very soft; and that 
the deith was due to failure of the heart 
accelerated by acute inflammation of the lung and 
pleurisy while suffering from laceration and 
te.uing of the lung.

(a; Reported by E. A. Scriit'iiLKV, Esq., Binietcr a'.-L*w.

The employers rolied solely upon the defend 
that the injury to the deceased was not can^f J 
by accident arising out of and in the coura^^ , 
his employment.

They contended that the ailment from whip\,iS 
the deceased was suffering had nothing to do nit?-#’'  
the alleged accident to him, but was caused by 
former injury which had taken place eomeyea{̂  * 
before. .jg

On the 8th Nov. 1909 the case came on to 
heard at the City of London Court before H j, : 
Honour Judge Lumley Smith, K .C . -

Evidence was given by Elizabeth Gilbey, 
widow of the deceased, that he made statement 
to her on his return home on the evening of the S3 
10th May 1909 to the effect that the illness from 
which he was then suffering was caused by the fjS 
accident he complained of. ,

The learned County Court judge was of opinion 
that these statements were admissible in evidence, 
and accordingly he awarded compensation to the*"'! 
widow. itta

From that decision the employers appealed, 
the grounds of the appeal being that there waa 
no evidence that the deceased met with the 
accident, or any accident, whilst in the employ, 
ment of the respondents; that there was no 
evidence that the alleged accident arose out of 
and in the course of his employment by the 
respondents; that there was no evidence that 
the deceased died as the result of the alleged 
accident or of any accident; and that the learned 
County Court judge wrongly admitted in evi
dence statements made by the deceased to hia 
widow.

The appeal now came on to be heard.

Montague Lush, K .C . and Schiller for the 
appellants.

John O'Connor (with him  Eric Dunbar), for 
the respondent, referred to 

Taylor on Evidence, par. 580.
Arrson v. Lord Kinnaird, 6 East, 1S8.
Rex v. Foster, G Car. & P. 325.

" Vfta 
1%

-*,■

•vVi

No reply was called for.

C o z e n s-Ha r d y , M .R .— Mr. O ’Connor has said 
all that could be urged on behalf of bis client in this 
case; but I  have no doubt that this appeal must be 
allowed. The deceased workman was a “ badge 
porter ”— that is to say, a man who works in the 
early hours of the morning in the meat market, 
and who seeks employment and obtains employ
ment in carrying meat from the trains of the 
Great Western Railway Company which come 
up there into the meat market. He was a man 
who undoubtedly was in a very bad 6tate of health. 
I t  is quite clear that on the Monday— which 
was the day it was alleged that he met with an 
accident— he was spitting blood. I t  is quite clear 
from the widow’s evidence that on that day she 
thought that he ought not to go out. I t  is quite 
clear that at that time he insisted upon going out 
contrary to her wishes. W hen he went out it was 
late at night on Monday ; and on Tuesday be came 
back to his house, having remained at his work 
until, I  think, shortly before nine o’clock. He had 
a glass of ale with the nian who paid him his wages. 
Jle went home and then he made a statement to 
his wife upon which there has been some dis
cussion. And the learned County Court judge 
has taken the view that the statements which this 
workman made to his wife, not merely of his own

I
1
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H
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,tions nnd of his own feeliDgs, but as to the 
-• J  and the occasion of the injury from which 

£y& suffering, were admissible in evidence. I

'■ ^atild ad(J that tl)e raac diei  ̂ on tlie Saturday 
?V- ? jw in g  the accident, which occurred on the 
.**.* A t bis death it  was discovered that he
'■ "V Vul & serious injury to his lung, and that there was

’ “?> t W  in one ? art ° f the io'ver 6‘de of the J“ng-
?(£ I ' . je r  those circumstances, the learned County 

doart judge has, aa I  have just remarked, held 
ik it the statements were admissible in evidence, 

vras the only evidence that was put in as to 
mature and occasion of the accident. Now, 

^ & 3 lh  respect to wbat was held by the learned 
^ C o u n ty  Court judge, I  cannot believe that liis view 

correct. I  do not doubt at all that statements 
by a workman to his wife of hia sensations 

the time, about the pain in the side or head, or 
not— whether those statements were made by 

or by actions or were verbal statements—
- '  »oold be admissible to prove the existence of these 
* . ^asations. But to hold that those statements 

<;'o0gbtU> go further and be admitted as evidence of 
lh» facts deposed to is, I  think, open to doubt;

'■ #aeh a contention is contrary to all authority. Mr. 
"  ^J'Connor has referred to par. 5S0 of Taylor on 

Evidence. [His Lordship rend the paragraph, and 
continued: J , Thereis not a word there to justify 
lb« further proposition that such statements are 
admissible a6 evidence of the occasion and cause 
of the injury from which the workman suffered, 
f la t  is plain from the general principles of our 
\i*; and there is, as I  have already said, no 
»atiiority to support Biich a contention. The 
firts in the case of Avcson v. Lord K inna ird  
lC> Eist, 1S3), which has been referred to in the 
course of the argument, were very different from 
those of the present case. The other case that 
wie cited of Hex v. Foster (6 Car. & P. 325) is an 
authority for nothing more than the admission
of a statement that was a part of the res gestx__
& statement as to something which passed 
immediately after the accident had taken place 
from which the man died. He sa id : “ I  was 
I Booked down by So-and-so's cart.” Is there a 
J »rticle of evidence to show that the workman in 
the present case met with an “ accident,” within 
the meaning of that term in the Workmen's 
Compensation Act 1906, on the morning of 
Tuesday? 1 think not. Perhaps I  ought not to 
« i j  so, but I  do not believe that he did meet with 
»n accident. I f  he had met with an in jury or 
ivrain it must have been before the Monday and 
not after. There was no evidence before the 
It-amed County Court judge that the workman 

' me  ̂ an accident. The clear emphatieal 
■ £  „  e.nce, he was spitting blood on the
.-Monday before he went to his work makes it 
; extremely probable and more likely that, if 

- M  had had any wrench or tear, it had taken 
-Er06. 011 or before the Monday and not on the 

. ioesday morning, and there is nothing to 
nnect the accident with the time when the 
or man was working for the respondents the 

*reat Western Kailway Company. There ia 
., ln£ whatever to show that the accident. 

(!'b 7 happened whilst he was in the employ of 

V arno^^11 * H unt, therefore, that the
'  County Court judge was wrong. There 

, l .  “ 3 evidence before him of the accident, or of 
Vf arising out of and in the 

e of employment of the workman. ,

F l e t c h e r  M oulton ', L .J .— I am of the same 
opinion. In  this case the only evidence on 
which the applicant rests her case consists of the 
statements made by the deceased workman as to 
his having had an accident, and as to the nature 
of that accident. I  can find no caBe whatever 
which permits such declarations to be admitted 
as evidence of the truth contained in the facts of 
those declarations. W e do give, in  cases like the 
present, considerable latitude to parties in 
adm itting the statements of deceased persons 
under the head of what is called res gestie. B ut 
to adm it the statements in the present case aB 
evidence of the cause of the rinjury to the 
deceased workman would be to go wholly beyond 
anything which the courts have ever sanctioned, 
and would be contrary to the English law.

B u c k l e y , L .J .— I  am of the same opinion.

Appeal allowed.

Solicitor for the appellants, L. B. Page.
Solicitor for the respondent, G. Archibald 

ft higham.

Pt’ednesday, Feb. 16.

(Before C o z e n s -Ha r d y , M  R ., F l e t c h e r  
M o u l t o n  and B u c k l e y , L .JJ .)

A d m i r a l  F is h in g  Com pany ' L im i t e d  
v. R o b in s o n , (a)

a p p e a l  u n d e r  t h e  w o r k m e n 's c o m p e n s a t io n  

ACT 190G.

Employer and workman—Member of crew of 
fishing vessel remunerated not " solely by 
share in  profits —  Engineer —  Guarantee as to 
his remuneration—In ju ry  by accident— Exclu- 
sion jrom  right to compensation— Workmen’s 
Compensation Act 10u6 (6 E lw . 7, c. 58) 
ss. 1,7 (2).

The provision of sect. 7. sub-sect. 2, of the Workmen’s 
Compensation Act 190G that the Act “ shall not 
apply to such members of the crew of a fishing 
vessel as are remunerated by shares in the 
profits or the gross earnings of the working of 
such vessel ' does not m ean" solely remunerated.”

It here, therefore, such a member, who was entitled 
to a share in the profits and was guaranteed a 
m inim um  weekly wage of ZOs. in  the event of his 
share fa lling  short of that amount, was injured 
by accident arising out of and in  the course of 
his employment, he was held to be excluded from  
any right to compensation under the Act 

Decision of the County Court judge reversed.

T h e  applicants, who were the owners of a fishing 
vessel applied to the County Court for a decl.ira- 
tion that they were not liable to pay compensation 
to the respondent, who was employed as an engine- 
driver on board the ves'sel, in respect of his 
incapacity through personal injury caused to him 
by an accident which occurred to him while at sea 
in Ju ly  1908.

I t  appeared that the catch of fish was divided into 
twenty.four shares. The respondent's remunera
tion was one share, but, as was the custom ia the 
case of engine-drivers from the port of Low, ,toft, 
be was guaranteed a m inimum weekly wage of 30s! 
in the event of his share falling short” of that 
amount.

(a, Reported bj- E. A. ScI7T.;uLsr7 Esq., B»rrister-Tt-Lavr _



[1912]
KING’S 1SENC1I DIVISION

Stevens

I nsoles.
L im it e d

Solicitors: Sm ith , linncu 

Nicholas <£ James, Pontypr 

C. dc JF. KenshoJe, Aberdate.

HE COURT OF APPEAL.] 

AMYS r. BARTON.

„ —  H'ortmeii'* Com)*nsati»n Act, 

ri'Irnt “ arising cut o f ” F.ni)>h>ymt 
,]tnr4—Statement of Deceaml Work,,.

Amys, who 

blacksmith
this case was the widow of Umvies

o respondent Barton, a farmer, as



and engine-driver. On Tuesday, October 18,1010, he was driving 

the engine of a threshing machine in a field for threshing his 

master s wheat. It was alleged that he was then stung by a 

wasp. He made no compliant on that day. The next day he 

complained to his wife of feeling tired and sleepy and of pain in 

his leg. lie  went to work for the rest of that week. On the 

Sunday be kept complaining that his leg was painful. On 

Monday he complained again of pain in his leg, and said he did 

not feel like going back to work, but he did go back and worked 

until the Thursday. When he came back from work on that 

day he was very ill. ITis wife got him to bed, and the doctor saw 

him on Friday and Saturday. The doctor found him suffering 

from blood poisoning, but could find no wound or abrasion. On 

Saturday Amys told the doctor, in the presence of his wife, that 

he had been stung by a wasp on the 18th. He died on Novem

ber 1. The doctor gave evidence that the symptoms were such 

as would be caused by a poisonous wasp sting and could only be 

> accounted for b\ poison from some insect.

Two workmen who had worked with Amys at the threshing 

ga\e e\idence that they had seen some wasps about near the 

engine which Amys was driving, and that there were no wasps 

about anywhere else; but Amys had not told them he had been 

slung. Another witness, Clarke, saw him limping home a week 

before bis death, and Amys then told him he had been stung by 

a Wasp some days before.

llie county court judge held that the accident “ arose out o f” 

the applicant s employment. He had admitted the doctor’s 

evidence of Amys' statement that he had been stung by a wasp.

Grrahl Lhxhon, for the appellant. There was no evidence 

before the county court judge that the man was stung while at 

work at all, except the doctor’s evidence of the statement made to 

him. A statement by the workman as to the.cause of his illness 

is inadmissible: Gilley v. Great Jl'estem Ry. Co. (1) The judge 

appears to have relied upon U'ritjht v. Kerrigan (2), but when 

that case is examined the head-note is not borne out by the

(1) (1910) 102 L. T. 202; 3 Butt. (2) [1911] 2 I. E. 301
m . C. C. 135.

C. A.

1911

A m is

r.
Bakton.



Barton

C. A. judgments ; the judges decided the case on the ground of necessary 

1911 inference, following M itrh c U  v. G lam o rg an  C o a l C o. ( I )  If the 

^MVB statement of the workman is ruled out, there is nothing whate\er 

r. jn tliis case on which any such inference can he based. The 

judge cited Warneken v. 11. Montand <1 Son (2), but that relates

to quite a different question.

But assuming there is evidence that he was stung duiing his 

employment, there is no evidence that the accident arose out of 

his employment. It is not shewn that his employment exposed 

him to any risk not common to all mankind according to the 

tests laid down by Lord Loreburn L.C. in K itc h e n h a m  v. O w ners  

o f  S .S . J o h a n n e sb u rg  (3), and by this Court in Crash-  v. W igan  (4)

and J l a r n e r  v. C o n c h m a n .{ 5)

A .  IT. F .  B a ^ ic ,  for the respondent. In  O w ners  o j S .S . Sw ansea  

Vale v. W r ig h t  (6) and 11. E v a n s  lC C o . v. A stleg  (7) Lord 

Loreburn L.C. said that it is impossible to measure the facts of one 

case by the facts of other cases or to lay down a scale or standard 

of the amount of proof necessary to enable the judge to draw an 

inference. In this case the complaint to Clarke was admissible, 

and quite apart from the doctor’s evidence there was quite enough 

to enable the judge to draw the inference that the man was 

stung while at work. In G ilhe i/ v. G re a t  II estern l ly .  Co. (8) 

the Court held that there was no evidence except the workman’s 

statement. The accident here arose out of the mans employ

ment because his employment kept him where the danger was. 

There were no wasps about elsewhere. In both C r a s h ' v. 

W ig a n  (4) and W a rn e r  v. C o iu lim a n  (5) the county court judge 

had found as a fact that there was no risk beyond what was 

incurred by the general public. Here the finding is the other 

way.

Cozens-IIakdv M.R. This case has been very well argued, 

but, having listened attentively to the arguments, I  have come 

to the conclusion that the decision of the learned county court

(1) (1<M7) 23 Tilno? I ,  E. 588. (f>) (1911) 4 Butt. AY. C. C. 29S,

(2) r 19091 1 K. B. 1S4. 300.
(3) [1911] A. C. 417. (7) (1911)4 Butt. . C. C. 319, 321.

(4) [1909] 2 K. B. (135. (S) 102 L. T. 202 ; 3 Butt.

(5) [1911] 1 K. B. 351. W . C- C. 135-
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judge cannot be supported, because there is no evidence that 

the accident arose out of the employment.

I  assume for the purpose of my decision that there was sufficient 

evidence to shew that the deceased man was on October 18 stung 

by a wasp when he was engaged in working for Barton, the 

present appellant, and that the sting of that wasp introduced 

into Ins system the poison which ultimately led to his death on 

|  November 1 ; but that is only part of the necessary proof. Itmust

«§ _ ne\tr be for6otten that the accident must not only arise in the 

|  f . . course of the employment, but must also arise out of the employ- 

§  * HK'n I f I  lna-V venture to repeat what I said in Crasl.c v

»«//«»(i). ‘‘ it is not enough for the applicant to say ‘ The 

accident would not have happened if I had not been enticed in 

that employment or if I  had not been in that particular place. • 

He mus go further and must say ‘ The accident arose because 

of something I was doing in the course of my employment, or 

)t'cause v.ns exposed by the nature of my employment to some 

peculiar danger.1 Unless something of that kind" is established 

the applicant must fail, because the accident is not one arising 

out of and in the course of the employment.”

In tins case the man was an engine-driver. He was employed 

by the year. On this particular occasion he was Ihreshin- his 

masters wheat: he was engaged in a field, the engine Win- 

| there and the wheat being threshed : there were a few wasps

there, no great number according to the evidence, hut there were 

i f  some probably what are known as drowsy or sleepy wasps.

One of those I assume stung his foot just above the ankle, and 

ha caused, ultimately, his death. But what is there to connect 

that accident with his employment? What peculiar risk was 

he exposed to? The learned county court judge, without
P.VlnPnPP c nrmif 1..... - ___• . . .

-V

"■b

i-'i.

—-----wunout any
evidence, seems to have arrived at the conclusion that the wasps

were beginning to hibernate in the stack, that the noise or heat 

of the engine woke them, or induccd them to come out, and that 

they were irritated and stung him. There is not a particle of 

eudence to justify that finding, and it seems to me that the 

occupation of tins man, so far as the sting of a wasp was con

cerned, did not expose him to any peculiar risk, or any greater 

(1) [1SM»] 2 K. B. 635, 638.
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risk than anybody who 

occupations on a fai m

“ o n l h r t  sho rt g ro und , lolloping, I think, the view ot this 

Court in Craskc v. Wigan (1), and also in Jl’a iw r v .  Coucliman (2)

I  think that it is impossible to say that there was here any risk 

peculiarly incident to the employment which justified tie  

[earned county court judge in his finding that the accidenarose 

out of the employment. On that ground the case must

disposed of in favour of the appellant.
But as mention has been made, most properly, of a case 

the Irish C ourt of Appeal, I think it right ju s t  to say one *or 

about it. The learned county court judge admitted a statement 

made to the doctor ten days after the accident. “ Amys told me 

he was threshing wheat and must have disturbed a wasps nest, 

as wasps were about, and one stung him , and that he sat down 

and unlaced his buskin, and took a dead wasp off his stocking.

The view of this Court as to the admissibility of a statement 

of that kind has been expressed in a form which is bin m g  

upon us in the case of Gilley v. Great Western By. Co. (3), 

where we said that statements made by a deceased man as o 

his bodily or mental feelings are admissible, but that those made 

as to the causes are not admissible in evidence. Hie learned 

county c o u r t  j u d g e  seems to have thought that the very recent 

case in the Irish Courts of Wright v. Kerrigan (4) was inconsistent 

with that view, and he held that this evidence was admissive. 

The marginal note, undoubtedly, bears out the view which his 

Honour took of the case. That was a case where “ a workman 

in the employment of an undertaker and funeral contractor had 

in the course of his ordinary duty, to lift coffins in and out of 

vans. One morning he went out to his work without any marks 

of physical injury, and he returned suffering from hurts to his 

chest, side, and leg, the marks of-which were v i s i b l e  and seen >y 

his wife and medical attendant. They were caused by abrasions 

as if something had knocked against him. He told the doctor 

they were the result of an accident, and the doctor stated to the

(1) [1009] 2 K. B. G35.

(2) [1911] 1 K . B. 351.

(3) 102 li. T. 202 ; 3 Butt. W . C. C. 135.

(4) [1911] 2 I .  JR. 301.



employer that the injured man said that he met with an accident 

by the moving of a coffin, that he was bad, and would probably 

die of his injuries.” The marginal note is— “ Held by the 

Court of Appeal, that the statements of the deceased workman 

were properly admitted in evidence.” The judgments do not 

bear out that head-note at all. Neither the Lord Chancellor nor 

Holmes L .J. says a word to that effect. They both base their 

judgments upon the ground that the circumstances were such 

as to justify the inference that the accident happened while 

the man was at work within the principle of Mitchell v. 

Glamorgan Coal Co. (1), which we have had so often before us. 

There is nothing in the judgment of Cherry L.J. to justify that 

marginal note, except one passage in which he says th is : “ The 

recorder admitted statements by the deceased man to his medical 

attendant, Dr. Crinion, as to his symptoms and their cause. 

Such statements are usually held to be admissible upon the 

ground that there are no other means possible of proving bodily 

or mentai feelings than by statements of the person who 

experiences them.”

With great respect to the learned Lord Justice, I think that, 

although the second sentence is perfectly right, the reference, 

probably by accident, to “ and their cause ” cannot be supported. 

The decision in that ease by all the members of the Court was 

based upon Mitchell v. Glamorgan Coal Co. (1), and it does 

not in any way justify the inference which the learned judge 

thought it would bear, namely, that it was inconsistent with our 

decision in Gilhcy v. Gnat M'rstcrn By Co. (2)

For these reasons I think that the appeal should be allowed 

with the usual consequences.

C. A. 

1911

A m y s

V.
H a  k t o n .

Cozens-Hartiy 
U.K.

F l e t c h e r  M o u lt on  L.J. I agree.

F akw p .l l  L.J. I  agree.

Appeal allowed.

Solicitors: IVat son, Sons d  Boom, for Barton <(■ Sons, East 

Dcreham ; Morris ct- Bristow, for C. H . Large, SwaJTham.

(1) 23 Times L. R. 588. * (2) 102 L. T. 202; 3 Butt. W . C. C. 135.

J. R. B.

down

i  a.-’c3ient

;s Vir.M'S

■ Y, Cl*-V't'r

made 

kerned 

recent

,}jch his 

Hktnan 

had, 

»)?i out of 

juarks 

Vo his

»tr»5ions 

&* doctor 

to the



Historical Papers, Wits University

http://www.historicalpapers.wits.ac.za/admin/cms_header.php?pid=98[2013/03/12 07:52:17 AM]

Collection Number: AK2216 
 
AGGETT, Dr Neil, Inquest, 1982 
 
PUBLISHER:
Publisher:- Historical Papers Research Archive
Location:- Johannesburg
©2013

LEGAL NOTICES:

Copyright Notice: All materials on the Historical Papers website are protected by South African copyright law and
may not be reproduced, distributed, transmitted, displayed, or otherwise published in any format, without the prior
written permission of the copyright owner.

Disclaimer and Terms of Use: Provided that you maintain all copyright and other notices contained therein, you
may download material (one machine readable copy and one print copy per page) for your personal and/or
educational non-commercial use only.

People using these records relating to the archives of Historical Papers, The Library, University of the Witwatersrand,
Johannesburg, are reminded that such records sometimes contain material which is uncorroborated, inaccurate,
distorted or untrue. While these digital records are true facsimiles of paper documents and the information contained
herein is obtained from sources believed to be accurate and reliable, Historical Papers, University of the Witwatersrand
has not independently verified their content. Consequently, the University is not responsible for any errors or
omissions and excludes any and all liability for any errors in or omissions from the information on the website or any related
information on third party websites accessible from this website.

This document is part of a collection deposited at the Historical Papers Research Archive at The University of the Witwatersrand.


	C1.1 Applicants' Heads of Argument 1
	AK2216 Agget Notice.pdf
	www.historicalpapers.wits.ac.za
	Historical Papers, Wits University



	C1.1 Applicants' Heads of Argument 2
	AK2216 Agget Notice.pdf
	www.historicalpapers.wits.ac.za
	Historical Papers, Wits University




