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1HE.DDD SYNDROME : SOLITARY CONFINEMENT1 AND A SOUTH AFRICAN SECTmT^ t aw TRIAL

'Q. If a detainee, this man or any other, on being interrogated after 
he has been detained, says "I am not under any circumstances 
prepared to give you any infonnation whatsoever" do you leave him 
alone or do you take further steps?

A. Well, he’s got to be asked again.

Q. And again?

A. Yes.

Q. And again?

A. Yes.

Q. And again?

A. Yes.

Q. And again?

A. Yes.

Q- I see. The idea being to wear him down I suppose?

A. I make no comment.

Q* Well, what is the idea, you give me your comment?

A. Well, he is there to give infonnation that's why he is detained.

Q. But he's already told you two or three times that he won't talk?

A. Then he’ll eventually let go.

Q. Well then supposing/...



Q. Well then supposing you had a case of a suspect who was detained 
because you, the police, genuinely believed that he could give 
certain information, and if in fact your belief was wrong and 
this man couldn't give you information, would you keep on 
questioning him over and over again?

A. I would question him, yes.

Q. You would, over and over again?

A. Yes.

Q. That would be a dreadful thing to happen to a man wouldn’t it, 
if in fact you were wrong?

A. Yes.

Q. It would be. And all that that man would be able to see as far
as his future is concerned would be an endless vista of imprisonment 
coupled with repeated questioning?

A. Yes.'

(Extract from the inquest proceedings into the death of detainee L S Ngudle,
who died in detention in 1963.)

' ...[A]ny commissioned officer ... of or above the rank of Lieutenant- 
Colonel may, if he has reason to believe that any person ... is a 
terrorist or is withholding from the South African Police any 
information relating to terrorists ... arrest such person or cause 
him to be arrested, without warrant and detain or cause such person 
to be detained for interrogation ... until the Commissioner orders 
his release when satisfied that he has satisfactorily replied to all 
questions at the said interrogation or that no useful purpose will be 
served by his further detention___*

(Section 6(1) of the Terrorism Act, 83 of 1967)



On 27 April 1967 the then Chief Justice of the Republic of South Africa,
Mr Justice L C Steyn, delivered a post-prandial address entitled 'Regbank 
en Regsfakulteit’ to a predominantly academic audience gathered at a holiday 
resort near Pretoria. In the course of his speech he offered the following 
(much-quoted) observations:

Arising out or what I have just said, there is one further observation 
which I make with some hesitation and with much regret. I refer to 
attacks which have been made upon our Courts, and here again more 
particularly upon the Appellate Division, in print and out of print, 
in regard to their decisions upon various questions arising out of 
certain controversial legislation affecting the rights of individuals, 
with more specific mention of the so-called 90 days provision. The 
imputation is, in effect, that in interpreting this provision, we 
have been guilty of something in the nature of a dereliction of duty, 
due to an inadequate concern for basic rights and liberties, in not 
giving it a meaning which would more effectively protect such rights 
and liberties. In addition we have been taken to task for not strongly 
censuring what is described as "interrogation under solitary confine= 
ment.

As to the protection of basic rights and liberties, properly so-called, 
I am not here to defend or condemn this provision or to discuss the 
merits of any judgment. For immediate purposes I am prepared even to 
assume that our judgments are wrong and our critics right. My present 
concern is the reproach levelled at our Courts and the disparaging 
tone in which this has been done ___

As to our failure strongly to censure interrogation under solitary 
confinement, I would remind our critics that this provision was 
politically one of the most controversial on our statute book. It 
occasioned a political storm, and the issues were widely canvassed 
m  Parliament and elsewhere. In effect we have now been blamed, on 
the ground inter alia of the alleged effects of such interrogation - 
incidentally not in evidence before us - for not entering the political 
arena and taking a strong stand on a particular side, after the law 
had been duly passed; for not judging also of the law while, as the 
oath of a judge requires, we were judging, as we thought, in accordance 
with the law. Such criticism is perhaps best ignored. It may, however,

be advisable to say/.



be advisable to say only this: It would be an evil day for the 
administration of justice if our Courts should deviate from the 
well recognised tradition of giving politics as wide a berth as 
their work permits. It is one thing, and a very proper one, for 
a judge to point out defects in a statute or to draw attention to 
results, in all probability not anticipated or appreciated, which 
work hardship or injustice, i.e. to matters which Parliament might 
presumably want to rectify. It is a very different thing, and in my 
view a very improper one, for a judge to rush into a political storm 
or into the wake of it, in a strongly contested matter in which 
Parliament has, by way of firm deliberate policy, knowing what it is 
about and in the valid exercise of its legislative powers, laid down 
what is to be done. In such a matter, it is not our function to write 
an indignant codicil to the will of Parliament.'2

At the time of its delivery, the Chief Justice's address was widely regarded 
as a response to an article entitled 'The Permanence of the Temporary - an 
Examination of the 90- and 180-day Detention Laws’ by A S Mathews and R C 
Albino which had been published in February 1966.3 This article, which 
remains the I ocua cJLaAAi.c.uA on solitary confinement in the South African 
context, contained a scholarly examination of the general history of the 
practice of solitary confinement, its possible effects on the human person= 
ality, its application in South Africa and finally, a number of South African 
judicial decisions in which solitary confinement had been in issue. In this 
last-mentioned regard it seems accurate to say that the authors were critical 
of most of the decisions cited. In apparent anticipation of the arguments 
of Chief Justice Steyn, they expressed the view that:

We have to face the fact that some South Africans may have lost faith 
in the courts. The line of cases already discussed in this article 
does not present a picture of judges fired by ideas of individual 
liberty or personal sanctity. There is no assertion here that the 
judges are partial or that they lack integrity. What does seem to 
have been lacking in the cases analysed above is an imaginative grasp 
of the implications of solitary confinement and of Western ideals of 
individual freedom. It may be argued that it would be wrong for 
judges to have regard for what appear to be political values. The

answer to such an/.



answer to such a argument is plain. The ideal of which we speak is 
part of the woof and warp of Roman-Dutch law and it can surely never 
be wrong for a judge to give effect to the very spirit of that great 
legal tradition unless Parliament forbids him to do so in clear and 
unambiguous terms. 1 **

Some time after the publication of the abovementioned article the late 
Professor Barend van Niekerk entered the debate. From a platform in the 
Durban City Hall during a meeting convened to protest the death in detention 
of Ahmed Timol5 he offered some characteristically forthright views on the 
Terrorism Act6 and on the attitudes toward that Act which had been adopted 
by the judiciary and members of the legal professions. He stated that:

'[Tjhe very purpose of the detention clause of the Terrorism Act is 
to procure evidence by way of torture. It is an accepted fact in any 
civilised land but ours that solitary confinement over a long period 
even if unaccompanied by any of its possible frills, is torture per se.
In one of the landmark decisions in American law (that of Miranda V 
Arizona [j384 US 436 at 457(1966)J) incommunicado interrogation was 
itself regarded as third degree ,,,,

The Terrorism Act ... is a negation of what any true lawyer would ever 
call justice. And yet our lawyers, the guardians of our nation's 
legal heritage, have done so very little to mitigate its crudities.
What then, you ask, can our lawyers do? In the very first place our 
lawyers, all our lawyers from judges downward, can make their voices 
heard about an institution which they must surely know to be an abdi= 
cation of decency and justice. No doubt, they will tell you, it is not 
their function to criticize the law but to apply it. This is the very 
understandable retort of our judges to the demand sometimes made upon 
them to have their influential voices heard when the rule of law is 
trampled into the dust. But we must surely ask these lawyers when 
will a point ever be reached when their protests would become justified ?.

In the face of the grotesqueness of the situation as regards the appli= 
cation of the Terrorism Act, has not the time come for them to stand 
up more dynamically in the defence of hallowed principles of the rule 
of law in the Western sense?... Cannot our judiciary ... in effect kill 
one aspect of the usefulness of the Terrorism Act for our authorities?
They can do so by denying, on account of the built-in intimidatory
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effect of unsupervised solitary confinement, practically all credit= 
wirthiness to evidence procured under these detention provisions. It 
is a grave solution I am asking them to take but the situation is 
also a very grave one.'7

Professor van Niekerk's address was delivered on 9 November 1971, at a time 

when a criminal prosecution (S v HaA&jjn & OthoAA) for offences under the 

Terrorism Act was taking place in the Supreme Court in Pietermaritzburg. He 
was subsequently indicted for contempt of court and attempting to defeat or 
obstruct the course of justice. Fannin J, sitting in the Durban and Coast 
Local Division, convicted him on the first count (contempt of court by 

publishing comments that had a tendency to prejudice or interfere with the 
proceedings of the Ha*Aim case) but acquitted him on the second count.8 

Professor van Niekerk appealed against his conviction with the leave of 
Fannin J, who also reserved a point of law, as to whether or not Professor 

van Niekerk’s conduct had constituted the crime of attempting to defeat 
or obstruct the course of justice, at the request of the State. The Appellate 

Division (Ogilvie Thompson CJ, Botha and Holmes JJA) dismissed the appeal 
and found in favour of the State on the point of law reserved.9 Since this 

decision most academic discussion of solitary confinement and its effects 

on the reliability of evidence obtained under it has tended to be restrained 
and uttered sotto voce.

It is not my intention here to enter the debate regarding judicial activism 

or restraint. That has been done elsewhere,10 Rather I propose to examine, 
in some detail, a security law11 trial which was typical of that genre in 
South Africa. This is done in the hope that it may lead to a clearer 

understanding of some of the issues involved in such trials and perhaps even 
suggest some guidelines for future action.



Security law trials have become an everyday feature of the legal life of 
South Africa. No accurate cumulative statistics are readily available but 
one publication12 lists 30 such trials in the period 1976-79 alone. Since 
the enactment of the Lower Courts Amendment Act 91 of 1977 persons charged 
under the Terrorism Act or the General Law Amendment Act 76 of 1962 (sabotage 
offences) have appeared with increasing frequency in Regional Magistrate's 
courts, rather than in the Supreme Court as was previously the case. This 
has added to the difficulty of maintaining reliable statistics.

I have chosen the case of State, v Gwala. i OtkeAA (NPD, July 1977, unreported)13 
as a representative example for a number of reasons. First, it is a case in 
which Chief Justice Steyn's reservation regarding the lack of evidence as 
to the 'alleged' effects of interrogation under solitary confinement 
manifestly does not apply. Secondly, it is a case in which most of the 
accused, and many of the witnesses, spent considerable periods in solitary 
confinement. Thirdly, one of the persons detained by the police in the 
course of their investigation, one Joseph Masobiya Mdluli, died while in 
detention. His death in detention is the only such death, to the writer's 
knowledge, which has given rise to criminal proceedings.111 It was alleged 
by the State that Mdluli, had he survived, would have been a co-accused with 
Gwala and the other nine accused. Thirdly, the case was taken on appeal to 
the Appellate Division, which therefore had the opportunity of commenting 
on the questions raised by interrogation under solitary confinement in the 
light of the evidence, both expert and otherwise, disclosed by the official 
record of the trial. Lastly, there was the convenience of locally-held 
trial records.

After reading through the 4 700-page trial record, the 532-page judgment of 
Howard J and the 131-page judgment of Wessels JA on appeal, one empathises

with the official/.



with the official in the British Colonial Office, who remarked of the 
judgment of the Special Court in the trial of Dinuzulu ka Cetshwayo,
' [ajnybody who reads through them will be as well or as ill qualified to 
revise the Court's decision as he was before he embarked on the enterprise'.1 
However, despite the magnitude of the task and the perils which lie in 
wait for the academic who would ignore the admonition of Mr Justice G A 
Coetzee 'to show some humility in ... fields where they are obviously 
lacking in both knowledge and experience, such as the way in which evidence 
is analysed and weighed in resolving factual disputes',16 it is my intention 
to examine and comment upon the evidence regarding solitary confinement and 
its effects, and the Court's approach to that evidence, in Gwala.

The trial commenced in Pietemaritzburg on 12 July 1976 before Howard J, 
sitting with two assessors. Judgment was given on 14 and 15 July 1977.
There were ten accused17, all of whom were charged with two counts of 
participation in terroristic activities in contravention of ss1(a) and (b) 
of the Terrorism Act and, in the alternative, with contraventions of ss11(c) 
and 11(b)ter of the Internal Security Act.18 There were additional counts 
against two of the accused. Eight of the accused pleaded not guilty to 
all the charges against them. The remaining two raised special pleas as to 
the jurisdiction of the Court, alleging that they were not lawfully before 
it, having been forcibly abducted from Swaziland by the Security Police,
After these special pleas had been dismissed they too pleaded not guilty.

After the State had called a number of witnesses to prove the commission of 
the alleged offences the defence proceeded to call most of the accused. It 
had been put to a number of the State witnesses during cross-examination 
that, in addition to being held in solitary confinement, they had also been 
subjected to various forms of duress or coercion by the police. While some 
of these witnesses admitted that they had found their experience of solitary

confinement distressing/.



confinement distressing and unpleasant none of them, at least at that stage, 
claimed to have been subjected to a system of coercion or duress. Three 
such witnesses later attempted to resile from their evidence-in-chief.

The accused, however, told a very different tale of their treatment at the 
hands of the Security Police. Their coranon experiences led the defence to 
argue that the Security Police had embarked upon a programme of applying 
systematic duress and coercion in order to obtain information from them, 
and in certain cases, even to suggest false information to them. This 
system was described as ’the investigatory system'. Howard J summed up this 
evidence as follows:

'... the defence led evidence from most of the accused, and from certain 
other persons who had also been detained in terms of sec. 6 of Act 83 
of 1967, in order to show that they were subjected to a concerted modus 
operandi on the part of the security police : the so-called "investigatory 
system" which depended primarily upon solitary confinement but included 
other forms of pressure designed to reduce them to a state of debility, 
dependence and dread19 and thereby force them to make statements which 
satisfied the police. This evidence ... was tendered to lay the 
foundation for an inference that seemingly truthful and unbiased State 
witnesses have not only given false evidence against the accused but 
have also falsely denied that any ill-treatment or undue influence by 
the police had led them to do so!.2 0

As has been mentioned above, the trial took place after the death in detention 
of Joseph Mdluli who, according to the State, would have been the eleventh 
accused in GmZa., According to evidence led by the defence, Mdluli was 
taken from his home by members of the Security Police at about 10,30 pm 
on 18 March 1976. He was, according to his family, in good health, By 
9.30 pm the next night he was dead. A government pathologist, Dr B J van 
Straaten, who was called to the Security Police offices at about 11 pm on 
19 March was told by the police that Mdluli had died at about 9.30 pm.

From his initial examination of the body he concluded that death had taken



place 'anything up to twelve hours' before the examination. His initial 
impression was that Mdluli's injuries were 'consistent with strangulation'. 
However, after he had discussed the case with a professor of forensic 
medicine, he decided that it would be more accurate to say that the cause 
of death was 'associated with the application of force to the neck'. 
Unfortunately, because he accepted the police version of the facts, he 
did not take a ’core' temperature reading which would have made possible 
a more accurate estimation of the time of Mdluli's death.21 The defence 
also called Mdluli's son, Jabulani Thomas Mdluli, who had been detained in 
the same building as his father for a short while, also for questioning.
He gave evidence to the effect that between 12 noon and 1 pm he heard someone 
'with an Afrikaans accent repeatedly calling out "Mdluli, Mdluli, Mdluli", 
in an apparent attempt to arouse or awaken his father, but there was no 
response'.22 The police told Dr van Straaten that Joseph Mdluli had made 
an attempt to escape from custody and had had to be forcibly subdued. He 
subsequently arose from the chair in \Nihich he had been sitting, fell back 
onto it and died, despite energetic attempts by seme of the policemen present 
to revive him.23 In regard to Mdluli's death Howard J held that:

'We are satisfied that Mdluli sustained the injuries described by 
Dr van Straaten while he was in the custody of the security police.
There is no evidence of how he suffered the injuries or in what 
circumstances. That is a matter peculiarly within the knowledge of 
the persons in whose custody he was at the time, and none of them 
has given evidence. We can only draw such inferences as we can 
from the evidence before us, bearing in mind that the State bears 
the onus of disproving the defence allegations relative to the so- 
called investigational system. Having regard to the nature of the 
injuries, their diversity and diffuseness, we are satisfied that 
they were not self-inflicted and that not more than a small percentage 
of them could have been caused accidentally. The most plausible 
inference, we think, is that most if not all of the injuries were 
inflicted by one or more unidentified members of the security police. 
However, there is simply no basis for drawing any further inferences

as to the circumstances/..



as to the circumstances in which the injuries were inflicted. One 
can only speculate about whether they were inflicted unlawfully in 
the course of an assault, or in circumstances where the use of force 
was justified, e.g. to prevent an escape. And one ventures even 
further into the realm of speculation if one tries to determine 
whether at the time the injuries were inflicted the police were 
engaged in an interrogation of Mdluli - coercive or otherwise.
Bearing m  mind the incidence of the onus we do not think that the 
evidence excludes the reasonable possibility that the police assaulted 
Mdluli in the course of interrogation, but we cannot make any positive 
finding in that regard'24 (my italics, save for the word onus).

The Appellate Division endorsed this finding.25Here we are at the heart of 
the matter. The Terrorism Act, and now the Internal Security Act, specifically 
authorise detention in isolation. Any assault which takes place during 
such isolation will, by definition, only be witnessed by the victim's captors, 
who, even if they do not participate in an unlawful assault, may not come 
forward to give evidence against the assailant(s). That this is not 
an unthinkable possibility is borne out by the trial of Mdluli*s captors, 
or at least some of them, in S u van lyl & 0£kvit>2s . From time to time 
a chink opens in the otherwise impenetrable veil of secrecy which surrounds 
the security law detainee, as happened in 5 u Mo gala.2 7 and in the inquest 
into the death of Muofhe mentioned above.28 But then it closes again.
Of course the legal academic can indulge in luxuries of speculation which 
are denied the judge, who must confine himself to the evidence before him.
An academic can argue that there is more than enough evidence, if all the 
deaths in detention and allegations of torture and assault of detainees 
are viewed as a whole, to set up an inference, even on the tests of 
reasonable possibility or probability, that an investigational system2,9as 
postulated by the defence in Gwala, exists in South .Africa today. It is 
not confined to security law cases.3" But if such a system does exist, 
indeed, especially if such a system exists, it will only be proven in a 
court of law in a rare case where the force used was excessive, leaving



unimpeachable clues for the alert forensic pathologist, or where one or

more of the police witnesses is prepared to break ranks. But such cases

are likely to be rare exceptions while the law pemits solitary confinement 
for the express purpose of interrogation.

But, of course, it is possible for one to argue, as did Professors Mathews,

Albino and van Niekerk, that solitary confinement even ’without any of its

possible frills’ is itself, if not torture, then at least inhuman and

degrading treatment.31 It is also possible to argue, as did the defence in

Gmla., that solitary confinement, especially, but not necessarily, if for

an extended period, can irredeemably taint the evidence of the persons who 
are thus confined.

In order to provide the GmZa. Court with expert evidence to this effect the 

defence called as a witness Dr Louis J West, an American professor of 

psychiatry at the University of California, Los Angeles. With regard to 
his expert evidence the trial Court found that:

'Dr West is an eminent American physician and psychiatrist who was 
fully qualified by virtue of his learning and experience to give 
expert evidence on this aspect of the case [the alleged effects 
of the investigatory system]. His curriculum vitae ... makes 
impressive reading and he was an impressive witness.* 32

This finding was also confirmed by the Appellate Division on appeal.33

The general tenor of Dr West's evidence was usefully summarised by Howard J 
as follows:

'He described the nature, causes and effects of debility, dependency 
and dread (the DDD syndrome), deriving mainly but not exclusively 
from his study of a group of American airmen who had been prisoners 
of the Chinese Communists during the Korean conflict. DDD summarises 
the essential elements of the techniques used by trained Chinese 
interrogators to force these prisoners to make false confessions and 
give false evidence at "show" trials in support of propaganda to the



effect that the United States was conducting bacteriological warfare
against the civilian population of North Korea and Manchuria___
59 airmen were subjected to this technique for the purpose of 
extorting confessions, 48 of them being clearly involved in a 
centrally directed and co-ordinated programme. Confessions were 
extracted from 36 of them, and 23 of the confessions were used in 
a propaganda campaign which included films and tape recordings of 
the show trials at which the deponents testified in accordance with 
their confessions. According to Dr West these U.S.A.F. officers, 
many of whom had distinguished war records, not only gave the false 
evidence required of them but claimed that they had been well treated 
and were testifying voluntarily as a matter of conscience. Moreover, 
the films showed them to be in apparent good health, with no obvious 
signs of having been subjected to the DDD syndrome.

Table II in Exhibit "PP 4" analyses the various methods employed by the 
Chinese Communists to produce the DDD syndrome, as follows:-

METHOD VARIANTS EFFECTS

1. ENFORCING Enforcement of minute Develops habit
TRIVIAL rules and schedules. of compliance
DEMANDS Forced writing

2. DEMONSTRATING 
"OMNIPOTENCE" & 
"OMNISCIENCE"

Confrontations. 
Pretending to take co
operation for granted. 
Demonstrating complete 
control over victim's 
fate.
Tantalising with 
possible favours.

Suggests futility 
of resistance.

3. OCCASIONAL 
INDULGENCES

Unpredictable favours. 
Rewards for partial 
compliance.
Promises of better 
treatment.
Fluctuation of captor's 
attitude.
Unexpected kindness.

Provides positive 
motivation for 
compliance. 
Reinforces learning. 
Impairs adjustment 
to deprivation.

4. THREATS/.



Page fourteen

METHOD VARIANTS EFFECTS

4. THREATS Of death or torture.
Of non-repatriation.
Of endless isolation 
and interrogation.

Against family or 
comrades.

Mysterious changes 
of treatment.

Vague but ominous 
threats.

Cultivates anxiety, 
dread and despair.

5. DEGRADATION Prevention of personal 
hygiene.
Filthy, infested 
surroundings. 

Demeaning punishments. 
Various humiliations. 
Taunts and insults. 
Denial of privacy.

Makes continued 
resistance seem 
more threatening 
to self-esteem 
than compliance.

Reduces prisoner 
to concern with 
"animal" values.

6. CONTROL OF 
PERCEPTIONS

Darkness or bright 
light.

No books or recreations. 
Barren environment. 
Monotonous food. 
Restricted movement. 
Absence of normal 
stimuli.

Fixes attention 
on predicament.
Fosters introspection.
Frustrates all 
actions not consistent 
with compliance.
Eliminates distractions,

7. ISOLATION Complete physical 
isolation.

Solitary confinement. 
Semi-isolation. 
Isolation of small 
groups.

Develops intense 
concern with self.

Deprives victim of 
social support.

Makes victim 
dependent on 
interrogator.

8. INDUCED
DEBILITATION
AND
EXHAUSTION

Semi-starvation. 
Exposure.
Exploitation of 
wounds.
Induced illness. 
Prolonged constraint. 
Prolonged standing. 
Sleep deprivation. 
Prolonged interrogation 
or forced writing. 
Overexertion.
Sustained tension.

Weakens physical 
and mental ability 
to resist.

Dr West said that most of these methods were used on the airmen from whom 
the Chinese wanted confessions, although it was not always possible to

identify all eight/...



identify all eight methods in each individual case. Dr West 
elaborated upon some of the methods or their variants and their 
effects upon the prisoners. With regard to forced writing he said 
that every prisoner was required to write something, though not 
necessarily a confession, and once he got started with the writing process 
his statement would gradually grow longer and more elaborate until, 
with the other pressures upon him, he would find himself writing 
falsehoods to please his interrogators. With regard to sleep 
deprivation he produced a paper (Exhibit "PP 3")31* which he had prepared 
in collaboration with other experts, and explained that if an individual 
is deprived of sleep, acutely for three or four days and nights, or 
chronically over longer periods, certain personality changes occur 
which render him more suggestible, less able to test reality and more 
likely to comply with demands from without. Chronic sleep deprivation 
induces certain changes in the biological function of the brain which 
are not perceptible to the victim who may only experience a sense of 
apathy or fatigue. As to the effect upon the prisoner of indefinite 
isolation and related pressures and anxieties Dr West added :
(a) regression, resulting from the prisoner's complete dependence 

upon his captor;
(b) constriction, characterised by a great pre-occupation with 

bodily functions and a narrowing of his awareness down to very 
small details of his immediate surroundings, e.g. counting 
objects in his cell over and over again; and

(c) identification with the aggressor, which is an unconscious 
adjustment to the intolerable sensation of powerlessness in 
a frightening situation. To overcome his sense of complete 
impotence the prisoner tries to share in his captor's power
by becoming more like him, seeking his approval and eventually 
even adopting his ideas and views.

Exhibit "PP 5” is a copy of a chapter on Dissociative Reaction which 
Dr West contributed to the Comprehensive Textbook of Psychiatry by 
Freedman and Kaplan (1967). It describes certain psychological 
mechanisms and "biological underpinnings" which can cause people to 
distort, misremember or forget things associated with trauma at the 
time they were experienced. Dr West cited instances of dissociative 
reaction in the case of American airmen and others who had been 
subjected to the DDD syndrome, repressing or putting out of their 
minds some of the worst things done to them or the worst things they 
^id, such as signing a false confession of bacteriological warfare.

In a few instances/.



m  a few instances, according to Dr West, the repatriated prisoners 
admitted the possibility that when they signed the false confessions 
they actually believed they were true, and in one or two instances 
they were still uncertain whether the confessions were true or false 
However, he said under cross-examination that the initial and subsequent 
belief of the men who signed the confessions was that they were false. 
Although some of the men may have come to believe the st&ttemetfts for a 
time the dissociative mechanisms which could preclude them from 
recognising that they had made false statements would wear off within 
a matter of days or weeks after repatriation.

As further support for his conclusion that the ODD syndrome is extremely 
effective in inducing compliant behaviour Dr West cited a recent 
experiment conducted in a Californian university and also referred 
to survival training exercises for combat personnel in the American 
military services. In the university experiment35 a group of healthy, 
young, white, male volunteers were subjected to a comparatively mild

involving a degree of physical and psychological isolation 
and threats of physical abuse. The experiment was scheduled to last 
a fortnight but had to be interrupted after the sixth day when more 
than half of the volunteers had to be released for medical or psycho= 
logical reasons. The survival training exercises for the military 
services include mock interrogations and the employment of mock coercive 
persuasion techniques, and many thousands of personnel have undergone 
them. According to Dr West it has been found that even in these ’ 
exercises a certain number of the "captives" will comply with the 
demands of their interrogators. The exercises show that it is possible 
for officers even of field rank to comply after only two or three days 
of being in a state of confinement where they are totally dependent 
upon their "captors" and subject to any depredations the "captors" might 
carry out on them, notwithstanding that it is only pretended that such 
threats might be carried out. However, Dr West emphasised that the 
capacity of different individuals to resist the effects of solitary
confinement and associated pressures designed to produce DDD varies 
greatly.35 Exhibit „pp 4. stat0s ^  J5% Qf ^  ^

who were subjected to these pressures agreed to confess after one month 
or less, whereas nearly 25% still refused to confess after 24 weeks of 
intense pressure and two held out for almost a year.

Dr West expressed/.



Dr West expressed the opinion that detention under sec. 6 of Act 83 of 
1967, permitting as it does indefinite confinement with a considerable 
degree of isolation from outside contact, and interrogation until the 
detainee has satisfactorily replied to all questions, could create 
conditions similar to those he had been describing (i.e. the DDD syndrome). 
He went on to say that anybody who was in solitary confinement for more 
than a few days would be likely to show the phenomena he had described, 
given uncertainty about the ultimate duration of the confinement, a 
total dependence on the captor and no significant contact with outside 
sources of support. It is not clear precisely which phenomena he was 
referring to, and in our view this statement cannot be accepted without 
considerable qualification. He could hardly have meant that a full
blown DDD syndrome was likely to be produced by the circumstances he 
mentioned, without any additional ill-treatment or pressure being 
exercised. With reference to Exhibit "PP 6", which shows the length of 
time various witnesses in this case were kept in detention,37 he said:- 

"I would not consider a month an insignificant experience.
Let’s remember that it took two weeks with Cardinal Mindzenty [sic] 38 
and he was a man of great moral power and strength of character.
The time is only part of it. The circumstances, the type and 
amount of the pressure, the individual's orientation, the 
contrast with his previous circumstances, all these things enter 
into it."

The reference to the celebrated case of Cardinal Mindzenty[sic] indicates 
the sort of treatment the witness had in mind, for he had earlier stated 
that judging by the Cardinal's autobiography he had been subjected to 
very much the same sort of treatment as the American airmen received 
at the hands of the Chinese communists39 Dr West said that "the effects" 
(presumably the DDD syndrome) would be expected to obtain in those 
witnesses who were detained for more than five months, but recognised 
that many of them may have made their statements during the early stages 
of their detention, possibly without coercion, and have been kept in 
detention thereafter for other reasons.'1*0

During Dr West's evidence, Howard J asked for some guidance'as ta the proper 
approach to be adopted by the Court in weighing the evidence of the accused 
and some of the other witnesses in the light of West's evidence on the DDD 
syndrome. He put the following question to him:

• i s or

'What is being/...
" ’35 • orj /  . .  .



’What is being suggested to you, Dr West, is this, that the Courts are alive 
to the fact that evidence obtained via Section 6 of the Terrorism Act may 
be suspect for very much the reasons you have given in your evidence, 
that is that it is obtained under circumstances where it is not volunteered, 
to put it no higher than that and that it may be influenced by the police 
under those circumstances. What is being suggested to you is that the Court 
either is or ought to be alive to those factors and take them into account 
in evaluating that sort of evidence. In other words, one doesn’t have to 
accept evidence that is obtained in that fashion?’

To this Dr West replied:

’That seems like a very reasonable orientation for a Court to hold toward 
such evidence and if my evidence would add anything I think it would only 
be to acquaint the Court with the excess to which, beyond what ordinary 
common sense and ordinary experience might project, individuals can be 
led to make statements ... statements that they will not quickly disavow, 
statements that may seem in harmony with the statements of a number of 
other people who made statements under similar conditions to the same 
interrogators, and statements which even those who extracted them may 
believe to be true, and yet it may all be false*.1,1 This reply was cited 
by Howard J in his judgment, presumably to indicate the approach which 
the Court had adopted toward the evidence of such detainees?2 But to the 
armchair critic, who can afford to be wise after the event, the best evidence 
given by Dr West in regard to the question of post-DDD syndrome evidence was 
his answer to the next question by Howard J, who asked him:

Am I correct in saying, or that as I see it, what your evidence adds to 
what is, after all, just common sense, is a series of concrete examples of 
people who, having been subjected to the DDD treatment, have made false 
statements and in some cases have actually come to believe the false statements

that they were/.



that they were making?"

Dr West replied:
'At least, M'Lord, to believe them for a time___The nett judgment that-
from a scientific point of view - that would have to be applied to information 
forthcoming under these conditions would be that it was all tainted. Vciu'd 

neven know what. pant m.6 t'uit, what pant wm fialie and you couldn't n.eaJULy 
even nety on the ioitneAA he wa6 aauKed o{, the pno tertian o^ the Count 

finom that moment on to aAcentatn cut the time he uxa ĝ ivZng testimony whethen 

-it mm tnue ok not. Now later on, under the conditions of proper care and 
out of harm's way, it is likely that a recollection of the truth and of the 
procedures that were employed to distort the truth or to induce the willing= 
ness to state a falsehood, that might all come back, but meanwhile a trial 
would be over.'43 [my italics]

That seems, with respect, to be the essence of Dr West's evidence. Once a 
Court knows thatawitness has been subjected to the DDD triad it will never 
be certain which portions of that witness's evidence are true and which false, 
unless it has access to some totally objective and clearly uncontaminated 
verifying source. Corroboration, especially corroboration which emanates 
from other similar witnesses or from the captor, is not verification at all.
It may well be that a statement represents nothing but the truth. Or it may 
be an amalgam of truth or falsehood. Or it may, as in the case of Cardinal 
Mindszenty, be entirely false. But without an objective reference standard 
the Court cannot determine which. Now that seems to go considerably further 
than common sense. Common sense cannot explain the Mindszenty phenomenon, 
or the unexpected results of Dr Zimbardo’s experiment, or the results of 
US Army training programmes, designed to prepare the subject for interrogation, 
which produced instead unwanted compliance with the wishes of the trainer.

Now in regard to/..



Now in regard to the evidence led to establish the commission of the 
criminal offences by the accused in Gm la there can be no doubt that there 
were some independent reference points which could be used to test the 
statements and evidence of witnesses and accused. But in the light of 
Dr West's evidence these points of coincidence could not be ttied to 

t u t  the cxetLLbiLLtij o& the statement on evidence cu> a whole.

As has been outlined above, evidence relating to the confinement situation, 
whether it incorporates a DDD factor or not, is peculiarly within the 
knowledge of two parties : the detainee and his captor. If the detainee 
states that his evidence was wrung out of him by use of the DDD triad, how 
does one go about testing that evidence? The problem is especially acute 
where the detainee is telling the truth; where he has been subjected to the 
DDD syndrome because, as Dr West was at great pains to point out, neither he 
nor his captor will necessarily be aware of the falsehoods produced by the 
intricate and subtle process of unconscious suggestion. Of course it is 
inconceivable, if indeed the officers of the Security Police in South Africa 
are trained in, or frequently apply DDD techniques to detainees, that they 
would acknowledge that fact in open court. Thus if the detainee's account 
is true it will be almost impossible to prove using ordinary evidentiary 

principles of assessment.

One possible means of testing the evidence would be by calling evidence from 
witnesses who had access to the detainee, in the South African context 
usually State employees in the form of district surgeons, magistrates or, 
since Steve Biko's death, inspectors of detainees. But, once again, given 
Dr West's evidence that even the protection of the trial court would not 
necessarily induce a detainee to depart from a DDD-induced statement, why 
should the detainee trust such persons, even if he is conscious of his 
mental processes which have developed? This is especially true if the 'visitor'

is identified more/...



is identified more with the captor than the detainee, which would almost 
certainly be the case where the detainee is black. But there is another 
difficulty too. If a detainee says that he complained to the district 
surgeon, or to the magistrate, and that official gives evidence that he 
did not, how does one assess that evidence? It could show that the detainee 
is lying. Or, on Dr West’s evidence, it could show that the DDD process has 
achieved its result of blurring the lines of demarcation between reality 
and fiction. And if that is the case, then the trial court must find itself 
caught in a logical caA cuZlu, InzxtfiicabUJjs, of classic proportions.

There is another problem which is particularly delicate, and yet, one 
suspects, active in the South African context. And that is that when 
assessing the credibility of a witness it is necessary for the trial court 
to place itself as closely as possible in the position of the witness or 
the accused. There is sufficient evidence to show that judges anywhere 
find this a difficult task. Judges are usually persons drawn from a 
particular background and even with the best will in the world it may be 
difficult for them to effect this transmogrification into the hypothetical 
’shadow' witness, Ihis is probably especially true in South Africa, where 
the issue is bedevilled by racial complicating factors. But, I would 
submit, it is especially acute in cases involving detention without trial. 
Judges are in the very small minority of persons who are virtually immune 
to the long reach of our security legislation. This may make it extremely 
difficult for them to place themselves in the position of a black person 
who has become enmeshed in that legislation. One gains an inkling of this 
from a passage in the judgment of the Appellate Division in the GmZa appeal, 
where Wessels JA is commenting on Dr West’s evidence:

'Dr West also/.



'Dr. West also expressed the opinion that detention under section 6 
of the Act, permitting as it does indefinite confinement with a 
considerable degree of isolation from outside contact, and interrogation 
until the detainee has satisfactorily replied to all questions could 
create conditions similar to those he had been describing (i.e. the DDD 
syndrome). That interrogation of a detainee could have the effect 
referred to by Dr West must, in my opinion, be accepted. However, it 
must be borne in mind that a detainee is not wholly within the power 
of his interrogators. The Commissioner of the South African Police 
is empowered to order the release of the detainee "when satisfied that 
he has satisfactorily replied to all questions at the said interrogation 
or that no useful purpose will be served by his further detention ..." 
Moreover, the Commissioner is required to furnish the Minister of Justice 
once a month with the reasons why any detainee shall not be released 
(section 6(2)). A detainee may at any time make representations in 
writing to the Minister relating to his detention or release (section 6(3)) 
and the Minister may at any time order a detainee's release (section 6(4)). 
If circumstances so permit, a detainee shall be visited in private by 
a magistrate at least once a fortnight (section 6(7)). These are thus, 
in my opinion, reasonably adequate safeguards against any abuse by 
police interrogators of their powers to question detainees. It must 
also be borne in mind that section 6, apart from authorising the 
detention of the detainee and his interrogation, does not give the 
police interrogators any special powers in conducting the interrogation, 
see RpAAOUW V SackA 1964 (2) SA 557 (A.D.) at p. 561 D-F and GoAAchdlk V 
RoAACUW 1966 (2) SA 476(C) at p.492G-493E, In enacting section 6, the 
Legislature clearly did not authorise any form of coercion beycid that 
necessarily flowing from the fact of detention.‘fl*

Unlike the unfortunate American airmen referred to by Dr West in his
evidence, detainees (or most of them at any rate) would no doubt
appreciate that, though detention is in a sense for an indefinite period,
they would in time appear in a court of law, either as accused or 

b 5witnesses, that the trial would take place in open court to which 
the public and the press would have access and that the proceedings 
would be conducted in accordance with the accepted rules of procedure 
ordinarily applicable to criminal trials. In many respects, therefore,

the position of/.



the position of detainees under section 6 bears no comparison to 
the position of the American airmen, who appeared at so-called 
"show" trials conducted for purely propaganda purposes and in order to 
produce "confessions" made by them whilst in detention as prisoners 
of war as a result of the effect of the DDD syndrome.' h5a

After considering all the evidence, some of it in the light of this dictum: 
'In considering the evidence of witnesses who are accomplices and/or have 
been in detention or threatened with detention we have been acutely aware 
of the problems mentioned above. In no case have we accepted the evidence 
of a witness where there is a reasonable possibility that the circumstances 
of his detention or interrogation have materially affected his reliability - 
unless of course his evidence is otherwise demonstrated to be reliable ',116 
Howard J came to the conclusion that there was no investigatory system of 
the kind alleged by the defence. In his judgment he finds as follows:

'it remains to consider, in the light of all the evidence, whether 
the security police employed a set pattern or system of investigation 
calculated to reduce detainees to a state of debility, dependency and 
dread; whether they did so for the purpose of inducing potential 
witnesses to make false statements; and whether there is any factual 
basis for drawing an inference that apparently truthful and unbiased 
witnesses have not only given false ev-iderce against the accused but 
also falsely denied that any ill-treatment or undue influence by the 
police led them to do so. Leaving aside Kuny’s evidence and the other 
evidence on this issue which has been proved to be false, we are left 
with the following:

(i) The untested allegations of Michael Bhi Gumede that his 
statement incriminating accused No. 3[_XabaJ was extracted 
by means of assault and torture, and that he was threatened 
with punitive action if he departed from it.

(ii) The uncontradicted allegation of Philemon Mokoena that 
an unidentified Indian policeman punched him in the 
chest - in circumstances unconnected with interrogation.

(iii) Accused No.1
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(iii) Accused No. 1 [GwalaJ , and to a lesser extent accused 

Nos. 6[MeyiwaJ and 8 [Mdlalosej were subjected to a 

"third degree" form of interrogation to extract information 

about a crisis which was thought to be impending, but were 

not subjected to any deliberate degradation or other
tx 7

improper treatment.

(iv) A possibility - no more - that some of Accused No. 3 !s 

allegations of assault, etc. may be true.

(v) A reasonable possibility that to the extent already 

indicated Judson Khuzwayo-s allegations of ill-treatment,
J .  Q

assault and so forth may be true.

(vi) A reasonable possibility that the police assaulted Mdluli 

in the course of interrogation.

This hardly adds up to a set pattern or system designed to produce 

the DDD syndrome and induce detainees to make false statements. On 

the other hand there is a great deal of acceptable police evidence 

to refute the allegation that they fed false information to detainees 

or subjected then to assaults, degradation or any other form of ill- 

treatment. This evidence is supported by the numerous State witnesses 

who either denied that the police ill-treated or tried to influence 

them to give false information, or in respect of whom it was not 

even suggested that anything of that sort had occurred. In any event, 

bearing in mind the nature and complexity of the case against the 

accused, the notion that the police concocted it in the manner suggested 

is fantastic.

Although there may have been isolated instances of assault or improper 

treatment of detainees - and we make no positive finding to that effect - 

the evidence as a whole satisfies us that the police did not follow the 

set pattern or system suggested by the defence, and did not employ 

any such means to induce potential witnesses to make false statements,49

I propose to confine my discussion here to the evidence relating to the 

existence of the alleged investigational system. It will be noted from 

the above-quoted extract from the judgment in Gwcd-a. that Howard J-’s finding 

rests on two pillars, firstly the evidence of ’independent■* State witnesses

and secondly the/.,.



and secondly the 'acceptable1 evidence of the police witnesses, which 

gainsaid the 'unacceptable' evidence of the accused and defence witnesses.

In the first-mentioned regard, much of the evidence was from the magistrates 

and district surgeons who visited the witnesses and accused. As such, it 

is subject to the reservations mentioned above. However, let us assume 

that it was accurate and that the accused and witnesses were being untruthful 

insofar as that evidence was concerned. There still remains a substantial 

body of evidence in which the Court had to choose between the evidence of 

the accused and witnesses on the one hand, and the evidence of the police 

on the other.

Given the peculiar circumstances of detention under section 6 of the Terrorism 

Act, only the detainees and the police were present on the occasions in 

question. The only conceivable basis for accepting the evidence of one 

party and rejecting that of the other is that the acceptable evidence was 

more credible than the unacceptable evidence. And that is obviously what 

Howard J found himself forced to do. There are many examples of this process 

of assessment in the Gwala. judgment, only a few of which are given here.

Gerald Mdlalose was a State witness who gave evidence against the accused 

on 8 September 1976. He had been detained in police custody since 7 

December 1975. He was recalled for cross-examination by the defence after 

he had allegedly told someone unconnected with the trial that he had been 

ill-treated by the police. He is described as ’cautious' and *vague*. He 

alleged that he had been assaulted by an unknown lieutenant who had put 

pebbles in his shoes and made him rock from heel to toe and had violently 

shaken his head from side to side. He alleged that this had taken place in 

the presence of a Sergeant Gold, who had not, however, assaulted him.

The Court found that Gold was * a particularly decent sort of person, and 

we are quite satisfied that he would not stoop to assaulting a defenceless

prisoner or/.,.



prisoner or tolerate such conduct on the part of anyone else. It is true, 

as he conceded, that he could not have ordered a superior officer to 

refrain from assaulting a prisoner, but we believe him when he says that 

he would not have allowed it without protest. In giving his evidence 

he was articulate, intelligent, careful and frank, and we are convinced 

that he told the truth.'50

Accused No. 4, Nene, alleged that he had been handcuffed, taken to a strong= 

room where he was assaulted, made to stand with his heels on a box and his 

toes on the floor and with gravel in his shoes. He was also deprived of 

food and water for extended periods. The court held that 'Although the 

record does not show that his evidence was inconsistent or otherwise 

unsatisfactory, and although his demeanour cannot fairly be criticised, 

we had the feeling that he was lying about the alleged assaults.' Howard J 

found that the police witnesses were clear and satisfactory in every respect. 

Of two of the Security Policemen he remarked that 'Having carefully observed 

both of these men we think that it would have been quite out of character 

for either of them to mete out the savage treatment that accused No, 4 

allegedly suffered at their hands. There is a good deal of evidence - 

including the evidence of accused No, 4 himself ... - to confirm our 

impression that Gemholtz is a compassionate person. Coetzee may fairly 

be described as a gentle giant.' 51

Another witness, Lawrence Kuny, gave evidence of a previous experience in 

solitary confinement, not directly related to Gwata. He was detained as 

a potential witness against Raymond Suttner, against whom he gave evidence.

He subsequently explained that this was because he had been subjected to 

the DDD treatment. He was not seriously assaulted, but gave a fairly 

graphic account of the pressures that were brought to bear upon him until 

he agreed to give evidence against Suttner. He had denied such treatment



at Suttner's trial. The policemen Who had interrogated him maintained 

that his original evidence was accurate. They stated that Kuny had spent 

much of his time in detention weeping, a fact which Kuny himself admitted. 

Howard J found that Kuny had exaggerated, distorted and invented facts 

to vilify the police and that it was ’perfectly clear that Kuny is a 

weakling, that he behaved as such from the start and offered no resistance 

whatsoever1. 52

The difficulty that one has with this approach to the assessment of the 

credibility of the detainees is that the very factors which make their 

evidence suspect, if they are lying about their treatment, are the factors 

■which indicate the presence of the DDD syndrome if they are telling the 

truth i.e. inconsistency on some points, vagueness and general unease.

One has no way of deciding which is the case once it is clear that they 

have been held in solitary confinement for extended periods in the 

circumstances permitted by the Terrorism Act.

Even at the best of times, the assessment of credibility is an, inexact 

science.53Were that not so no trial,in the formal sense, would be necessary. 

But in my respectful submission, it must be eschewed as far as possible 

in cases where detainees have been held in solitary confinement for extended 

periods. That is, no doubt, what Professor van Niekerk had in mind when 

he urged the judiciary to kill the usefulness of the Terrorism Act. It 

is an Act which, like its successor, the Internal Security Act, will 

continue to embarrass the judiciary by crushing judges between their duty to 

the law , on the one hand, and the fair and just tradition of our legal 

system on the other. The responsibility for that must be laid at the 

door of our rulers, who, in the words of Mr Sydney Kentridge, SC, may 

have destroyed better than they know.



There is some debate in South Africa as to whether security law

detainees are held in solitary, single or segregated confinement.

Some commentators have argued that the term ’solitary confinement'

ought only to be applied to punitive confinement in an isolation

cell in terms of ss79 and 80 of the Prisons Act 8 of 1959 or to

similar confinement in terms of regs3 and 11 of Chapter IV of the

South African Defence Force's Detention Barracks Regulations (Proc

R1190 of 8 December 1961, as amended). In this article I shall

use the term as defined by R H Thoenig in 'Solitary Confinement -

Punishment within the Letter of the Law, or Psychological Torture?'

1972 Wjj>coni»Ln LR 223:-

'solitary confinement [means] the separate confinement of 

a prisoner with only occasional, limited access by other 

persons, to an environment which is stripped of all but 

the basic necessities for maintaining life and which is 

generally restrictive of light, sound, diet, reading material, 

exercise, and occasionally of temperature'.

It is one of the ironies of the South African security law detainee's

position that solitary confinement for punitive purposes is strictly

regulated, especially as to its duration. Another irony is that

while there is very little censure of the practice of solitary

confinement of security law detainees (usually on the ground that

such detention for indefinite periods is expressly authorised by

the legislature) there is no shortage of criticism of the practice

of punitive solitary confinement at every level. For judicial

criticism see, inter alia:

R v Botha 1938 OPD 85 at 89-90

R v Ktumbana 1945 NPD 146 at 146-7

R v T-ikabalala 1946 OPD 328 at 330

5 u WUbool 1974 (3) SA 322(C) at 323H

Two Commissions of Inquiry/.



Two Commissions of Inquiry have criticised the practice. The Lansdown 

Commission (UG No 47/47) was of the opinion that 'spare diet and 

solitary confinement should have no place in the scheme of penalties 

which may be imposed by the courts' and that 'spare diet and solitary 

confinement and reduced diet and solitary confinement should be abolished

as a measure of prison discipline --- ' save for certain offenders who

failed to respond to any other penalty. The Viljoen Commission (RP 78/76) 

declined to express an opinion as to whether spare diet and solitary 

confinement ought to be retained as a measure of last resort for 

recalcitrant prisoners but stated that ' ... it should be removed from

any statute dealing with sentences to be imposed by a court ___  It is

a form of punishment which cannot be tolerated in a civilised community.'

A recent correspondent to The Natal. WZtnUi,, a retired magistrate offered 

the following opinion:

'My first experience of the effects on a human being of detention

in solitary confinement occurred many years ago ____  I sentenced

a criminal with a very bad record to a term of imprisonment which 

included solitary confinement and spare diet on two days of each 

week for the first six weeks of the sentence. This was the usual

punishment in cases of the kind ____ At this time it was part of

my duties to visit the jail twice weekly and to allow all prisoners 

an opportunity of voicing any complaints or grievances they might 

have. During one such visit, after checking the prison records,

I found that one prisoner was missing. On inquiry the jailer 

informed me that he was in his cell undergoing the punishment of 

solitary confinement which I had imposed on him. I then visited 

this prisoner in his cell and was shocked to see the state of 

physical and mental degradation to which he had been reduced 

after 45 hours of confinement in a dark cell.

I decided then and there never again to impose this form of 

punishment. I maintained this attitude towards solitary 

confinement until I retired because I know it to be a cruel 

and brutal form of punishment. [The Natal Witness 1.3.82]

A 'common sense' point/..



A 'common sense' point of view was articulated by the Lansdown 

Commission, which stated that 1 ... the prisoner who suffers 

solitary confinement and spare diet must seriously deteriorate 

in health; no medical or other scientific testimony is necessary 

to establish this.'

2. (1967) 30 THR-HR 101 at 105-7. For an example of comment on this 

address see C J R Dugard, Human Right* and the. South AfisUcan Legal 

Ondzn. Princeton UP 1978 291 .

3. (1966) 83 SALJ 16

4. Ibid, at 37

5. Mr Ahmed Timol was one of a group of persons detained by the Security 

Police in October 1971, allegedly in connection with their possession 

of goods and documents relating to banned organisations. It was 

announced on 28 October 1971 that Timol had died on the previous

day after a fall from a tenth-floor window at John Vorster Square, 

the police headquarters in Johannesburg. According to Major-General 

C A Buys of the CID, Timol had been sitting on a chair. rThere was 

the most relaxed atmosphere one can imagine in such circumstances.? 

Suddenly Timol made a dash for the door, was headed off, swerved to 

the window and jumped to his death. For a fuller account see SAIRR 

Annual SuAvzy Race Relation* In South A&tiica 7977 90-91.

6. This Act, and especially its Section 6, has been the subject of 

considerable comment and debate. See, for example, Dugard op cit 117-21 

and A S Mathews Law, OKde.% and liberty In South AfisUca Juta 1971 146ff.



It has now been superseded by the Internal Security Act 74 of 1982 

which consolidates most of South Africa’s security legislation. s29 

of the Internal Security Acts is the approximate equivalent of s6 

of the Terrorism Act. The Internal Security Act of 1982 owes its 

genesis to the Report of The Commission of Inquiry into Security 

Legislation (RP 90/1981), commonly known as the ’Rabie Report'. It 

is subject to most of the objections levelled at its predecessors.

For some of these see Dugard et al, Rzpofit on the. Rabte Repofvt: an 

examination ofi AecuAity Zzg-viZat^on -in South. kfafiLca Centre for 

Applied Legal Studies, University of the Witwatersrand 1982.

7. These extracts are taken from Dugard’s ’Judges, Academics and Unjust 

Laws : the van Niekerk Contempt Case' in (1972) 89 SALJ 271 at 271-2. 

He in turn extracted them from the official record of Professor van 

Niekerk s trial. Hie note cited is a discussion of the judgments

in the two van Niekerk cases Zn^Aa.

8. S v van HZekeJik 1972 (2) SA 279(D) (summary only)

9. S v van NizkeAk 1972 (3) SA 711(A)

10. See, for example, Dugard Human RlgkU, Part Four 279ff; E Cameron 

'Legal Chauvinism, Executive-Mindedness and Justice - L C Steyn's 

Impact on South African Law' (1982) 99 SALJ 38,; A van Blerk 'Hie 

Irony of Labels' (1982) 99 S A U  365.

11. Objections to the terns 'security law trial’ and ’political trial’ 

are not uncommon. However, the former term will be used here in the 

absence of a more suitable generic term for trials under South Africa' 

ubiquitous legislation relating to offences 'against public order’.



12 G Moss, Po£̂ ct-cc<x£ TtLuzLi South A^ha-cji : 7976— 7979 Development Studies 

Group, University of the Witwatersrand 1979.

13. Hereinafter referred to as GrnZa. Except where otherwise indicated all 

page references are to the typed judgment of Howard J.

14. S v van lyt & OtkznA (DCLD, October 1976, unreported). There have, of 

course, been inquests into the deaths of detainees who have died in 

detention, but their findings have often been controversial. The 

inquest into the death of Steve Bantu Biko is an obvious example.

The recent inquest into the death of a security law detainee in Venda, 

Mr Tshifiwa Muofhe, is the first in South Africa or its ’homelands’ 

to lay the blame for such a death squarely at the door of the 

Security Police.

15. Colonial Office 179/252/11628, Minute, Lambert, 5.4.09. Quoted in 

S Marks, Reluctant Re,beZUon Oxford UP 1970 279.

16. Address delivered at a meeting of the Johannesburg branch of Lawyers 

for Human Rights on 27 November 1981 and subsequently published in 

(April 1982) 4 LawyzAA ftofi Human Zcgkti NewtleXteA 8.

17. T H Gwala, W F Khanyile, A N Xaba, J V  Nene, V T Magubane, M  M  Meyiwa,

A Ndebele, Z E Mdlalose, J N Nduli and C M Ndlovu.

18. Act 44 of 1950. Repealed, like the Terrorism Act, by the indentically- 

named Internal Security Act 74 of 1982. See n6 t>upm.

19. Hence 'the DDD syndrome1.

20. Gwata



20. Gwala 24

21. Core temperatures are those taken internally, either rectally, or 

sub-hepatically through an incision in the abdominal wall. By 

relating this temperature to the ambient temperature of a corpse’s 

environment a more accurate estimation of the actual time of death 

can be made.

22. GmZa 505

23. The facts of S u van lyl I 0theju> and the judgment of James JP in 

that case deserve special mention here. As has already been mentioned, 

Joseph Mdluli was in the custody of the Durban Security Police at

the time of his death. Four of these policemen were subsequently 

charged with culpable homicide arising out of his death. As was 

their right, they elected not to give evidence in their defence.

A number of their colleagues were called to give evidence as to the 

chain of events on the day in question. They presented a picture 

which was remarkably similar to the police version of Tirol* s death, 

and indeed to that of Biko. Mdluli, they said, attempted to escape.

He had to be forcibly restrained and in the course of the ensuing 

struggle he struck a table in the office in which he was being 

interrogated. He did not seem to be injured. Later in the day 

he stood up, raised his hand to his head and then fell back onto 

the chair on which he had been sitting and then onto the floor. 

Artificial respiration was applied by a policeman trained in first 

aid but to no avail. None of the policemen saw Mdluli being assaulted 

or otherwise badly treated.

The evidence of/,,,



The evidence of the pathologist who conducted the autopsy, Dr van 

Straaten, has already been outlined. In summary, he and the two 

professors of forensic medicine whom he consulted, concluded that 

the injuries found on Mdluli's body were 'too diffuse’ to have 

been caused in the way suggested by the State (police) witnesses.

One of the experts, Dr I Gordon, offered the opinion that Mdluli's 

death could have been caused by blunt force, like a karate blow, 

to the neck.

But one piece of evidence, of crucial significance, still calls for 

an explanation. There was a conflict of fact between the evidence of 

the police witnesses and Dr van Straaten as to where the chair on which 

the deceased had been sitting was placed. When Dr van Straaten was 

asked about the position of the chair he stated that a chair had been 

added in the official plan. Under cross-examination regarding the 

re-enactment of the death scene by a policeman, Dr van Straaten said:

1 UnfafvtuncLteZy hi ^ofiQot to put that chain -in thz >worn wh&n he. 

d<MOYU>tnaZzd -it to me.'. He also stated that a photograph which 

would support his version had not been produced in court, although 

he had specifically instructed the police photographer to take it.

This was later produced, at the request of the Court, and confirmed 

Dr van Straaten’s account.

Because of the lack of evidence against them, James JP acquitted the 

four policemen charged. But he added that:

'It however seems to the Court that there were certain improbabilities 

in certain policemens’ accounts of what happened .... The Court 

considers that these accounts do not satisfactorily explain all 

Mdluli's injuries ... and that if the matter were to be fully 

investigated the story that Mdluli fell over a chair ,,, may 

at least be open to very considerable doubt..., I need hardly say 

that the problem of how Mdluli met his death is one that should



be solved and that it is one of great importance. It may 

indeed be that the matter requires further detailed investigation

by the authorities ---- The matter is one of the greatest

importance and should not be left in its existing highly 

unsatisfactory condition.'

On 25 February 1977 the Attorney-General of Natal, Mr C Rees, announced 

that no further action would be taken in connection with the death. As 

a result of a full investigation he had come to the conclusion that no 

further prosecutions were necessary. On 15 July 1977 Howard J gave 

the judgment mentioned below. Mr Rees made a further statement on 

20 July indicating that he could initiate further prosecutions if 

fresh evidence was put before him. Presumably the police have not 

come forward with any such evidence (which they alone could possess, 

given the fact of Mdluli's detention) for no further prosecution has 

been launched.

Mrs Mdluli instituted an action for damages against the Minister of 

Police and the four policemen who had been charged in which she claimed 

damages of R25 000. The action was settled out of court for an amount 

of R15 000. Although counsel for the Defendants deleted from the 

settlement agreement a clause which read 'Whereas the Plaintiff has 

alleged that the death of the said Joseph Mdluli was caused by the 

unlawful acts and/or omissions of the South African Police including 

the Second to Fifth Defendants’, a clause which acknowledged the 

liability of the Minister of Police for Mdluli's death was left intact. 

In other cases the Minister has often insisted that the payment in 

settlement is 'without admission of liability and made zx qkoj& jx\

24. Gwala 507-8.

25. AD judgment 30-1.

26. See n 23 4upsui.

27. AD, June 1981, unreported. The facts are summarised in the writer’s 

'Police Assaults and the Admissibility of 'Voluntary' Confessions'*

(1982) 99 SALJ/,..



(1982) 99 SALJ 175.

28. n 14 above. The inquest magistrate found that Muofhe's death had been 

caused by an 'apparent illegal assault' by two Venda Security policemen 

who went out of their way to mislead the hearing by being evasive

on important aspects'. [Rand Valty Mall 27.7.82]

29. The terms 'investigatory' and 'investigational' seem to have been used 

synonymously in the judgment.

30. To give but two examples. A Pietersburg man, Mr Albert Motolo, was 

acquitted on charges of receiving a stolen car after having 'confessed' 

to doing so, and also of perjury, when a Pietersburg magistrate upheld 

his claim that the confession was the result of torture. When Motolo 

clamed that he had been tortured the magistrate ordered an inspection

in loco at the police station. He told the accused that he was sceptical 

about his claim. He was 'shocked' to find that the allegations could 

have been true. At the police station he found a 'torture room' 

containing a heavy concrete bench, handcuffs hanging from the wall and 

an old radio set with wires protruding from it.

The Divisional Inspector of Police for the Far Northern Transvaal,

Colonel G P Laubscher, told a reporter that the concrete bench in the 

room was used as ballast in police vehicles on off-road duties, the 

handcuffs were in the same room by coincidence and the radio had been 

brought to the police station by someone who was intending to repair it. 

He described Motolo's claim as lies- 'a typical prison story'-and stated 

that the investigating officer in the case, Detective-Sergeant S L C 

Pretoriuswas ' a gentle person who would not harm a fly'. [Rand Vally 

Mail 27.5.81]



In another instance, a former Detective-Sergeant T T Mashaba told a 

Regional Magistrate's Court that, as a detective, he had covered 

suspects' heads with two bags, one of them plastic, in order to 

make them talk. Mashaba, who was accused of distributing pamphlets 

for the banned ANC, told the Magistrate that this technique was known 

as 'showing suspects the ghost'. [Rand. VcuZy Mail 19.6.81]

31. This distinction arises out of Article 3 of the European Convention 

on Human Rights and was considered by the European Court of Human 

Rights in the ItieZand v United Kingdom case, which involved alleged 

torture by the British forces in Northern Ireland. The facts and 

decision of the Court are summarised in D J Harris, Ccu>ej> and Mat&UaLi 

on International Lau) Sweet & Maxwell 1979 517ff

32. Gmla 28-9

33. AD judgment 20-1

34. L J West et al, ’The Psychosis of Sleep Deprivation1 96(1) Annali of, 

the. New Vofik Acadmy o£ Sciences 66.

35. This experiment is described by its author, Dr P G Zimbardo,in his 

paper 'Transforming Experimental Research into Advocacy for Social 

Change' in M Deutsch & H A Homstein (eds), Applying Social Psychology 

Lawrence Erlbaum Associates 1975 33.

36. He did, however, express the view (at page 3418 of the record) that 

'... a determined captor who has you in his complete control for 

long enough, can probably get you to do or say about anything....'



37. Exhibit ' PP 6" shows that the time spent in solitary confinement by 

the witnesses and the accused varied considerably. Some witnesses 

spent a few days in solitary confinement, several spent 7 to 11 months 

and one, Harold Nxasana was arrested on 5 December 1975 and was still 

in solitary confinement during the trial. The table below shows the 

period spent in solitary confinement by each of the accused.

NAME OF ACCUSED PERIOD CONFINED

T H GWALA 30.11.75 - 14.5.76

W F KHANYILE 05.12.75 - 14.5.76

A N XABA 30.11.75 - 14.5.76

J V NENE 30.11.75 - 14.5.76

V T MAGUBANE 30.11.75 - 14.5.76

M M  MEYIWA 05.12.75 - 14.5.76

A NDEBELE 05.12.75 - 14.5.76

Z E MDLALOSE 05.12.75 - 14.5.76

C M  NDLOVU 25.03.76 - 14.5.76

38. Cardinal J6zsef Mindszenty (1892-1975) was the Roman Catholic Primate 

of Hungary. He was arrested on 26 December 1948 and subjected to 

solitary confinement and coercive interrogation. Within two weeks 

he had signed a confession in which he acknowledged misleading the 

Hungarian people and collaborating with the United States. He was 

later produced at a show trial and sentenced to life imprisonment.

He escaped into the American legation in 1956 and went into exile 

in Austria in 1971. The full details of the process which led to 

his false confession are described in his autobiography, Mmoiru 

Weidenfeld & Nicolson 1974.

39. There is a/.



39. There is a passage in Dr West's evidence which directly supports 

this interpretation. He says, at page 3363 of the record, ' I 

don't think that it [detention for a period of four days] would 

have been sufficient to bring about the full condition.' But he 

goes on to add ' ... as I indicated previously, it is not necessary 

to bring about the circumstances that I have discussed in my writings 

to get people to comply. There are people whoie, appsizhznAionA one,

6uch that they m lZ ptiovidu whatzveA unnted tmrmcLcateZy, cu> toon 

you let them know what it  -u> that you unntm' [my italics]

40. GwaZa 29-36. In fairness to Dr West, he merely affirmed a statement

by the Court which reads 'What is being put to you appears to postulate 

that it took this length of time for the individuals concerned to 

succumb to the pressures and make statements but I point out to you 

that that is not so. In many instances the statements were made early 

on. They were kept in confinement for other reasons, thereafter.'

41. Page 3398 of the record.

42. GwaZa 37.

43. Page 3399 of the record.

44. One incident which appears to have been accepted as being impermissible 

conduct was the questioning of Gwala for a continuous period of 43 hours 

by a team of interrogators. However, the trial court came to the 

conclusion that this was an isolated instance, caused by a belief

on the part of the interrogators that an unspecified ■crisis' was 

pending.



45. There are a number of persons who have been held in detention under 

section 6 of the Terrorism Act who have neither been tried, nor 

called as witnesses.

45ct. AD judgment 22-24.

46. Gwala 38-39

47. No attempt seems to have been made to ascertain the extent to which 

the evidence obtained in the course of this marathon interrogation 

was prejudicial to any of the detainees, or the extent to which it 

aided the State case.

48. Khuzwayo was made to squat, as if seated on an imaginary chair with 

his arms outstretched while he flicked his fingers at a rate dictated 

by his captor. He eventually collapsed. This exercise was repeated 

twice.

49. GwaZa 523-525.

50. Gwala 95.

51. Gwala 404

52. Gwala 520

53. There is no doubt that the trial court is best placed to gauge a 

witness's credibility. However, on occasions, as in the Mogalz case 

mentioned above, an appeal court, in its calmer atmosphere, may be 

able to draw different inferences from the evidence, when viewed as



a whole.

In Gm iU  the Appellate Division upheld all the trial court's findings 

on credibility. Wessels JA, in confirming these findings, observed 

that:

'In so far as the assessment of demeanour is concerned, it 

appears from the record (and this was indeed common cause 

between counsel) that HOWARD J understands the Zulu language. 

This must have assisted him in the assessment of demeanour, 

because it is by no means an easy matter to assess demeanour 

where the witness testifies through an interpreter.*

This appears to contradict the Appellate Division’s decision in 

S v Mpopo where Corbett JA held that for

judge to rely upon his own knowledge of a language for such purposes 

was an irregularity.

An interesting example of a case in which a throroughly credible 

witness was later discredited is provided by S v Khumalo & Othzsu* 

(DCLD, July 1975, unreported). The accused were charged with 

murder and housebreaking. One of the accused alleged that he had 

been forced to confess by a certain Lieutenant Swart, who had 

assaulted him. In rejecting this evidence, Howard J held that:

'Swart, Havemann and Cele struck me as being honest, careful 

and reliable witnesses. This statement is subject in the 

case of Lieutenant Swart, to the possible qualification I 

have already mentioned. [His alleged ignorance of the way in 

which one of the accused had been injured when he was being 

arrested.]

Having carefully observed these witnesses we consider that



the suggestion that they manufactured evidence against the 

accused is preposterous.1

Early in 1976 Lieutenant Swart appeared in the Bnpangeni Regional 

Court, charged with the assault, with intent to rape, of a black 

domestic servant on 15 November 1975.

The trial court found as follows:

’It is difficult for the Court to summarise the evidence of 

the accused without first stating that it was one lie upon 

another, from beginning to end. He is not only an unreliable 

witness : he also called some of the State witnesses liars. 

The Court has not heard a greater liar in this case than 

the accused himself.

I will mention just a few of his lies. I have made mention 

of no fewer than 32 lies told by him. I will not repeat 

them all now. ' [my translation]

The trial Court's findings on credibility were upheld by the NPD 

and the AD on appeal.
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