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IN THE MAGISTRATE'S COURT FOR THE DISTRICT OF 
JOHANNESBURG, HELD AT JOHANNESBURG

ENQUIRY NO 139/82

Deceased: NEIL HUDSON AGGETT

Presiding Officer: MR P A J KOTZE

Appearing for the State: Adv De Vries 
Adv Haasbroek

The Minister of Police: Adv Schabort 
Adv Burger

Family of deceased: Adv Bizos 
Adv Kuny

HEADS OF ARGUMENT REGARDING ADMISSIBILITY OF CERTAIN 
FURTHER AFFIDAVITS TENDERED ON BEHALF OF THE FAMILY

OF THE DECEASED

1. (a) On 22 June 1982, the presiding officer, after 
hearing lengthy argument, delivered a 
judgment dealing with and deciding upon the 
admissibility of certain affidavits and 
documents which were submitted to him and



which persons were to be called to give oral 
evidence.

See record, pages 710 to 726.

(b) Broadly speaking, the admissibility of the 
affidavits then tendered and upon which the 
presiding officer was called upon to decide, 
was argued on two bases:

(i) Whether the deponents said anything
in their affidavits ’concerning the 
physical and/or mental and/or 
emotional state of Dr Aggett whilst 
he was detained at John Vorster 
Square and, in particular, during 
the period shortly prior to his 
death.

(ii) Whether the deponents were able to
give credible evidence as to the 
existence of a system of 
interrogation and ill treatment 
carried out by the investigation 
team under the command of Major 
Cronwright and operating at or out



of John Vorster Square, whether 
such interrogation and ill 
treatment took place at John 
Vorster Square or elsewhere, during 
the period from approximately 
September 1981 until February 1982. 
In other words, whether these 
affidavits were admissible as 
similar fact evidence in relation 
to an "investigational system".

(c) The presiding officer ruled that the
admissibility of oral evidence or affidavits 
in a matter such as the present is entirely 
in his discretion and, in exercising such 
discretion, due consideration should be given 
to certain provisions of the Inquests Act, No 
58 of 1959.

See record, page 711, lines 20 to 25.

After considering the appropriate sections of 
the Act and various authorities, he came to 
the conclusion that the discretion was to be 
exercised judicially which meant that it was 
to be



"not arbitrary, vague and fanciful, but 
legal and regular. And it must be 
exercised within the limit to which an 
honest man competent to discharge his 
office ought to confine himself."

See record, page 715, lines 20 to 29.

(d) The presiding officer dealt at length with 
and quoted from the leading authorities on 
the question of the admissibility of evidence 
relating to an investigational system.

See record, pages 718, line 8, to 723, line 
26.

He concluded his discussion and analysis of 
the cases by stating,

"The observations of the learned judges 
are relevant and instructive. The 
instant matter is not clearly 
distinguishable from the issues in the 
Letsoko case and the Gosschalk case.
Now with these observations in mind, I 
will consider the admissibility of the 
evidence to be given by these persons."

2. (a) The presiding officer, applying the 
principles and adopting the approach



enunciated by him, admitted in evidence the 
following affidavits and directed that the 
deponents be called to give oral evidence:

Keith Coleman - direct evidence 
regarding Dr Aggett.

Thabo Lerumo - direct evidence regarding 
Dr Aggett.

Ismail Momoniat - direct evidence 
regarding Dr Aggett.

Jabu Ngwenya - direct evidence regarding 
Dr Aggett and similar fact evidence 
regarding his own ill treatment.

Shirish Nanabhai - similar fact evidence 
regarding his own ill treatment.

Parmanathan Naidoo - similar fact 
evidence regarding his own ill 
treatment.

Sisa Njikelana - direct evidence 
regarding Dr Aggett and similar fact



evidence regarding his own ill 
treatment.

Elizabeth Floyd - direct evidence 
regarding Dr Aggett and similar fact 
evidence regarding threats of assault.

(b) As regards the affidavits of Lerumo and 
Momoniat, the presiding officer held that 
portions of their affidavits concerning 
alleged ill treatment of them at the hands of 
the security police were not‘admissible in 
view of the fact that there was not 
sufficient nexus under the rule relating to 
similar fact evidence.

(c) In rejecting the affidavits of Montgomery 
Marsoo, Samson Ndou and Firoze Cachalia, the 
presiding officer found in the case of each 
of them that there was not sufficient nexus 
established to render their affidavits 
admissible under the similar fact rule.

In the case of Narsoo, he held that



"There is not sufficient information 
before me to find that the same team, 
and I emphasise the same team, of 
policemen who interrogated the late Dr 
Aggett also interrogated Mr Narsoo."

See record, page 725, lines 19 to 22.

In the case of Ndou, the presiding officer 
said that the fact that he did not state 
where and by whom he had been assaulted made 
his affidavit inadmissible under the notion 
of similar facts.

«

See record, page 726, lines 1 to 4.

In the case of Cachalia, the presiding 
officer found that the allegations in his 
affidavit were too vague to establish the 
nexus required to render it admissible under 
the notion of similar facts.

See record, page 724, lines 2 to 4.

He did not mention dates or months or even 
the period when this happened, nor did he 
mention the names of the person or persons 
responsible.



See record, pages 723, line 29, to 724, line 
1 .

(d) Supplementary affidavits from Narsoo, Ndou 
and Cachalia have now been submitted 
providing further information relating to 
their alleged ill treatment in order to deal 
with the deficiencies in their previous 
affidavits by reason of which the presiding 
officer excluded them. Reference should be 
made to letters dated 15 September and 17 
September addressed by Bell Dewar & Hall to 
the Senior Public Prosecutor in terms of 
which these affidavits, and the new affidavit 
of Frank Chikane, were tendered.

(e) In addition, affidavits of:

Eric Mxolisi Mntonga 

Auret van Heerden 

Barbara Anne Hogan

have been submitted to the presiding officer



and in the case of the affidavit of Van 
Heerden, it is supported by affidavits from 
his father, Dennis van Heerden, Ruth Becker 
and Dr Ivor Cohen.

(f) The affidavit of Mntonga was submitted under 
cover of a letter dated 13 September 1982 
addressed by Bell Dewar & Hall to the Senior 
Public Prosecutor, the affidavit of Auret van 
Heerden was handed to the presiding officer 
personally on 20 September and the affidavit 
of Barbara Hogan was handed to the presiding 
officer personally on 22 September.

3. (a) It is submitted that the affidavits of Auret 
van Heerden (together with its supporting 
affidavits), Barbara Hogan, Eric Mntonga and 
Frank Chikane are each admissible on the 
basis and for the reasons which will be more 
fully set out below and that the 
supplementary affidavits of Narsoo, Ndou and 
Cachalia, by supplementing the deficiencies 
in their original affidavits, now render 
their evidence admissible for the reasons 
more fully set out below.



(b) It is also submitted that the presiding 
officer should order that the deponents of 
all these affidavits be called to testify 
orally at the inquest.

(c) In so far as it might be suggested that these 
affidavits have been submitted at a very late 
stage of the proceedings and that this should 
constitute a bar to their admissibility, it 
is submitted that:

(i) The affidavits were'tendered, as
indicated above, during September 
and the police have had ample and 
sufficient time to deal therewith.

(ii) Satisfactory and reasonable
explanations have been given in the 
case of each of the affidavits for 
their "late" submission.

(iii) If they are found to be otherwise
admissible on one or other basis, 
the fact that they were not 
submitted at an earlier stage 
should not constitute a bar to



their admission in evidence.

(iv) In the case of each of the
deponents, it was not reasonably 
practicable to obtain their 
affidavits or supplementary 
affidavits at an earlier stage.

4. The affidavit of Aiiret van Heerden

(a) The first portion of his affidavit deals at 
length with his association with and 
observation of Dr Aggett during detention at 
John Vorster Square. There can be no doubt 
that the information which he has to impart 
to the enquiry relating to Dr Aggett, as set 
out in paragraphs 4 to 25 of the affidavit, 
is of vital significance and should be 
admitted. It is in fact more significant 
than any of the evidence contained in 
previous affidavits already allowed by the 
presiding officer (e.g. Lerumo, Ngwenya, 
Njikelana, Momoniat and even the evidence of 
Smithers).



(b) As regards the information relating to his 
own ill treatment (see paragraphs 26.1 to 
26.15) , although this took place at the 
offices of the security police in Benoni, Van 
Heerden was in fact, for most of his 
detention, detained at John Vorster Square 
and his interrogation took place under the 
directions and command of Major Cronwright 
who was in overall charge of the 
investigations involving all these witnesses, 
and Dr Aggett. (See affidavit, para 26.2.)
It appears that, for reasons t>est known to 
Major Cronwright, Van Heerden was removed to 
Benoni for the purposes of interrogation but 
this could just as well have been conducted 
at John Vorster Square.

(c) The persons involved in the interrogation and 
ill treatment were, on all the evidence, both 
in Van Heerden's affidavit and in other 
affidavits and evidence, part of the same 
investigational team even though they were 
not persons who had themselves interrogated 
Dr Aggett.

(d) Reference should also be made in considering



the admissibility of Van Heerden's affidavit 
to paragraph 25 in which he speaks of the 
discussion on Christmas Eve between Major 
Cronwright and Lieutenant Whitehead regarding 
Aggett's involvement in underground activity 
(an aspect in regard to which Lieutenant 
Whitehead was cross-examined) and to 
paragraph 16 relating to the discussion 
between Captain Swanepoel and Lieutenant 
Pitout on a Friday afternoon (which was 
largely confirmed by Captain Swanepoel under 
cross-examination). (See record, page 2031, 
line 10.)

(e) Reference should be made to the earlier 
affidavit of Mr J A Swanepoel, Deputy 
Attorney-General, from which it was apparent 
that Van Heerden had material information 
and, in this regard, paragraph 28 of Van 
Heerden's affidavit is very relevant.

(f) As regards the affidavits of Dennis van 
Heerden, Ivan Cohen and Ruth Becker, these 
have merely been submitted in order to 
demonstrate that Auret van Heerden's 
allegations of assault had already been made



during January 1982 and that he is still 
suffering from the effects of his ill 
treatment.

5. The affidavit of Barbara Anne Hogan

(a) Her affidavit deals only with the ill 
treatment which she herself suffered. She 
complains of having been assaulted at John 
Vorster Square by Warrant Officers Prince and 
Deetlefs, both of whom are pairt of the 
investigational team under the command of 
Major Cronwright (see her affidavit, paras 5 
to 5.6).

(b) She was found by Dr Jacobson to have injuries 
and he reported to Colonel Muller at John 
Vorster Square (affidavit, para 6).

(c) She also complains of other forms of 
mistreatment at the hands of various other 
persons who are part of the same 
investigational team (affidavit, para 11) and 
the methods of ill treatment described by her



correspond with those described by other 
witnesses.

(d) In paragraph 13 she has explained why she was 
not prepared to give an affidavit at an 
earlier stage, and in paragraph 12 she speaks 
about having been interrogated in regard to 
Dr Aggett and Elizabeth Floyd. This 
interrogation, together with the evidence 
which has been led relating to the document 
numbered B3 (titled "Close Comrades"), 
indicates that her detention and 
interrogation were part of the same overall 
investigation in which Dr Aggett was 
involved.

6. The affidavit of Eric Mxolisi Mntonga

(a) This affidavit relates only to his contact 
and communication with Dr Aggett during the 
period that they were both detained at John 
Vorster Square. He was able to observe him 
over a period of time and testifies as to the 
deterioration in his physical condition and 
what Dr Aggett had reported to him relating



to the conduct of the police. (See 
affidavit, para 10.)

(b) A further important paragraph in the 
affidavit relates to a conversation which 
Mntonga had with Detective Constable Chauke 
(para 10, page 4/5 of the affidavit). This 
conversation, coupled with Dr Aggett's 
appearance at that stage, corroborates other 
evidence concerning Dr Aggett's appearance, 
spirit and apparent ill treatment.

(c) It is submitted that Mntonga1s affidavit 
contains vital information and should be 
admitted in evidence. This witness explains 
that he was in detention for a period of 
approximately eight months and was only 
released on 18 August 1982. In order to 
obtain an affidavit from him, the attorneys 
acting for the Aggett family were required to 
go to East London, take a statement from 
Mntonga (who had not been accessible to them 
while he was in detention) and obtain his 
signature to an affidavit on 12 September.
It was not possible to obtain this affidavit 
at an earlier stage.



(d) Although Mntonga was not himself assaulted 
during his detention, he testifies to the 
fact that he was threatened with assault 
(para 11 of his affidavit) and that the 
persons concerned were Deetlefs and Olivier, 
both members of the investigational team at 
John Vorster Square.

(e) A further important paragraph in his 
affidavit to which the presiding officer 
should have regard when considering whether 
Dr Aggett was ill treated by the security 
police in any manner, is paragraph 12 in 
which he speaks of the changes in the 
conditions of his detention at John Vorster 
Square after the death of Dr Aggett.

7. The affidavit of Frank Chikane

(a) This deponent can give direct evidence
relating to his observations of Dr Aggett 
during the weeks prior to his death and in 
particular during the last week of his life.
(See paras 4 and 5.) He deals with the 
change which he noticed in Dr Aggett's



appearance and corroborates other evidence 
which has been given in this regard.

(b) He furthermore speaks of having himself been 
physically assaulted at John Vorster Square 
by a Warrant Officer Syfert in the presence 
of Deetlefs. Syfert and Deetlefs were his 
main interrogators and it is known, from 
other evidence which has been led, that both 
these officers were members of the 
investigational team under the command of 
Major Cronwright.

(c) In paragraph 8 of his affidavit, Chikane 
explains the reason for the late submission 
of the affidavit and it is submitted that 
this fact should not constitute a bar to its 
admission in view of its direct relevance in 
regard to the issues mentioned above.

8. The affidavit of Montgomery Narsoo

(a) Although he was interrogated and assaulted at 
Kempton Park, he was originally detained at 
John Vorster Square apparently under the



authority of Major Cronwright and, before 
being taken to Kempton Park, he was 
threatened, sworn at and insulted by various 
security policemen whose names are; mentioned 
in paragraphs 2.1.1 to 2.1.6 of his 
supplementary affidavit and who are part of 
the John Vorster Square investigational team.

(b) Major Cronwright, in evidence, testified to 
the fact that the persons who interrogated 
Narsoo were under his command and part of the 
same investigational team.

(c) Narsoo was furthermore subpoenaed to give 
evidence in the trials of Barbara Hogan and 
Alan Fine both of whom were part of the same 
investigation.

(d) Furthermore, Narsoo signed his statement at 
John Vorster Square and received all visits 
from his family at John Vorster Square.

(e) It is accordingly submitted that there is now 
sufficient information before the presiding 
officer to enable him to find that the same 
team of policemen who were involved in the



overall investigation, including the 
investigation and interrogation of the late 
Dr Aggett, also interrogated Narsoo and that 
the necssary nexus required for the 
admissibility of his affidavits and evidence 
under the notion of similar facts is 
accordingly established.

9. The affidavit of Samson Ndou

(a) In his supplementary affidavit, Ndou refers 
to Lieutenant Venter and a man called "Des, a 
huge man who can converse in Zulu and I seem 
to recall that he was from Durban" (see 
affidavit, para 4) as the persons who 
interrogated and assaulted him.

(b) The description of "Des" appears to apply to 
Warrant Officer Carr, one of Dr Aggett's 
interrogators.

(c) Ndou specifically states that the persons who 
maltreated him were members of.the same team 
of interrogators involved in a major



investigation under the control of Major 
Cronwright (see affidavit, para 3) and at 
page 1148 of the record Major Cronwright has 
admitted that Ndou was interrogated by 
members of the police under his command.

(d) It is accordingly submitted that the 
deficiencies in Ndou's original affidavit 
have been remedied and that the original 
reason for the exclusion of his affidavit has 
now been removed.

(e) Furthermore, and in any event, in paragraph 8 
of his original affidavit, Ndou deals with 
his contact with and observations of Dr 
Aggett and his evidence in this regard is 
directly relevant to the question in issue at 
the inquest.

(f) His affidavits and evidence should 
accordingly now be admitted and the fact that 
he was not in the first instance prepared to 
disclose the names of the members of the 
security police who had committed the 
unlawful acts has been fully explained in 
paragraphs 2 and 3 of his affidavit.



10. The affidavit of Firoze Cachalia

(a) In paragraph 9 of his original affidavit, 
Cachalia deals with his contact with and 
observations of Dr Aggett and it is submitted 
that his evidence in that regard should be 
held, admissible.

(b) The presiding officer, however, excluded his 
affidavit on the ground that no nexus had 
been established to make it admissible in 
terms of the similar fact rule.

(c) The additional information now supplied by 
Cachalia in his supplementary affidavit 
removes the vagueness complained of by the 
presiding officer and establishes that Major 
Cronwright was also in charge of his 
investigation and interrogation. It 
furthermore appears from this affidavit that 
he was maltreated by Warrant Officer Prince 
and Captain Swanepoel, both of whom were 
members of the same investigational team. 
Furthermore, the manner of treatment 
described by Cachalia corresponds with that 
described by other witnesses and, in



particular, by Dr Aggett in his affidavit of 
4 February.

(d) Cachalia explains (in para 2) the reason why 
he was not prepared, in his original 
affidavit, to disclose the names of the 
members of the security police who had 
unlawfully assaulted him and it is submitted 
that this explanation is acceptable and 
understandable and that his failure so to 
disclose these names in the first instance 
should not constitute a factor militating 
against the admission of Cachalia's evidence.

11. (a) Counsel appearing on behalf of the Minister 
of Police has, on a number of occasions, 
submitted that the evidence or portions of 
the evidence of certain witnesses who have 
been called to testify are not admissible on 
the basis that it is not "similar fact" 
evidence. Relying upon the cases cited by 
the presiding officer in his judgment, the 
submission has been made that there was not 
sufficient nexus in respect of proximity of



time, of method and of circumstance, to 
justify its admission.

(b) It is submitted that the further affidavits 
(original and supplementary) now tendered in 
evidence all tend to establish a nexus in 
respect of proximity of time, method and 
circumstance, both in relation to one another 
and in relation to the other evidence already 
given in this regard and in particular the 
treatment allegedly meted out to Dr Aggett.

(c) In so far as it has been complained and 
argued by counsel for the police that there 
has not been a sufficient number of witnesses 
to establish the existence of a system (see 
Letsoko's case), the further affidavits now 
tendered meet this criticism and do in fact, 
both in terms of number and correspondence of 
time, method and circumstance, show the 
existence of a system and the probability 
that the manner in which Dr Aggett was 
interrogated and treated was the same or 
similar to the treatment meted out to other 
detainees.



(d) There is in fact no basis for distinguishing 
these affidavits from those already admitted, 
e.g. Lerumo, Naidoo, Nanabhai, Ngwenya, 
Njikelana, Coleman and Floyd.

DATED at JOHANNESBURG this 13th day of OCTOBER 1982.

G BIZOS SC

D KUNY

Bell Dewar & Hall
10th Floor
Norwich Union House
91 Commissioner Street
Johannesburg
Ref: Mr W Lane/TJM
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