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Hierdie goedere, het u dit persoonlik aan die oor-

ledene oorhandig? --- Dis korrek.
A1 hierdie goedere? --- Nee dit is net daardie een

spesifieke, ■ nie al die bewysstukke nie meneer.
Is dit net die een wat ons hier het op Bewysstuk "Bl"? 

--- Dis reg.
Die een waar o.a. daardie doek by ingesluit was? ---

Dis reg.
Nie die ander nie? --- Nie die ander nie.
En dit is aan hom oorhandig presies op die dag waar- (10 

op hy van Pretoria af oorgeplaas is John Vorster Plein toe?
--- Dis korrek.

En u se dat die gevangenisowerheid waar hy vantevore
was die goedere nie wou ontvang nie? --- Dis reg.

Was dit toe in Pretoria? --- Dit was in Pretoria.
GEEN VERDERE VRAE.
GEEN HER-VERHOOR

VERNON DENNIS KEMP: (Sworn, states)
EXAMINED BY MR. HAASBROEK: Doctor, you are the District (20
Surgeon of Johannesburg, is that correct? --- Yes Sir.

On the 5th of February this year, you examined the
body of a White male person? --- I did.

And did you make the usual notes on Form (Health) 1?
--- Yes Sir.

Have you got the original before you? --- Yes.
Will you please hand it in as Exhibit "C". Will 

you please proceed and read out the information contained
in that document? --- On that particular morning I examined
the body of an adult white male identified to me by (30
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Warrant Officer Visser as body number 270/82 and after 
the examination I drew up my findings on Form (Health) 1 
which I have before me. Your worship I gave the cause of 
death after weighing up the facts as "from hanging" and 
the post-mortem report reads as follows. I have recorded 
that the conjunctivae were clear, that means that there 
was no bleeding in the eyes and encircling the neck and 
double knotted just below the right ear, there was a length 
of striped material, that is the material before the Court.

Exhibit 1? --- Yes. And underlying this cloth there (10
was a well marked band of abrasions of the skin which varied 
in width from 2 to 4 cms and which reached an apex posteriorly. 
That is the band went around the neck and reached an apex 
posteriorly. There was well marked post-mortem lividity 
present over the back of the trunk and this lividity was 
not ... I ’ll explain that later. Rigor mortis was well 
established. There was a small healing abrasion of the 
inner aspect of the right ankle. This was about 7 mm in 
diameter and showed a scab formation. Over the upper right 
scapula region there was a 3 cms triangular area of super- (20 
ficial subcutaneous bruising of recent origin. Over the 
back of the chest fairly high up there was a triangular 
area of bruising measuring 3 cms x 3 cms x 3 cms which 
appeared to me to be recent and it was not a deep bruise, 
it was a superficial bruise and by recent I mean very recent. 
Then over both posterior chest, that is the right and left 
side of the back of the chest there were old healed scars 
each measuring approximately 9 mm. Then over the 4th 
lumbar vertibrae, that is low down over the back in the 
middle there was a 1,5 cm area of very superficial abrasion (30
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that means that the skin was just scraped. Then there 
was a small superficial abrasion just to the left of the 
nose high up on the cheek and on incision of this abrasion 
there was no underlying infiltration of blood indicating 
that it was merely a little scratching of the skin, there 
was nothing serious underlying, bruising or anything like 
that. Then on the back aspect of the right forearm 5 cms 
above the wrist, there was a faint 1,5 cms triangular area 
, triangular irregular scar which still showed a slight 
pinkish tinge of the surface. That was a small scar, (10 
superficial area of scarring which was, which had recently 
healed, let us put it this way. The scalp and skull were 
intact, the brain shown no abnormality, the aural, orbital 
and nasal cavities were normal and there were no injuries 
to the lips or the teeth. A bloodless dissection of the 
tissues of the neck revealed a 4x2 cms area of bruising of 
the upper third of the postero medial border of the right 
carotid sheath. The carotid sheath is a sheath that runs 
around or covers the blood vessels that run down, the nerves 
and blood vessels and on the sheath, fairly high up in the (20 
neck there was a 4 x 2 cms area of bruising. The hyoid bone 
which is a bone of the neck as I put my fingers now, showed 
a small overgrowth of cartilage at its left extremity, 
that is on the leftside of the neck and at this point there 
was a small infiltration of blood. The overgrowth of 
cartilage at the extremity, this in itself does not mean 
anything, it just means that the cartilage at the end of 
the bone just grew a little bit more in its lifetime, the 
fact that there was infiltration of blood around this carti
lage, I think indicates that there was pressure to the neck.(30
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The chest and thoracic cage were normal, the trachea and 
bronchi were normal. The lungs were ballooned and there 
were numerous subpleural petechial haemorrhages present 
and in the lower lobe of the right lung was an old insisted 
pea-sized abcess. There were multiple subepicardial 
petechial haemorrhages present varying in size from pin
point to pinhead. The heart itself was normal. There 
was a sub-endocardial haemorrhage in the left ventricle, 
and one of the coronarary vessels showed a large plaque 
of atheroma near its origin. The stomach contained a small (10 
amount of mucous and the stomach mucosa was normal. The 
bowel was congested but otherwise normal. The liver 
congested but otherwise normal. The kidneys were congested.
The bladder was normal and the bladder mucusa was normal.
Then on the 10th of February 1982 I performed a special 
dissection of the cervical spine at the neck and this 
revealed no evidence of injury, no fracture and no abnor
mality or dislocation. The spinal cord I have recorded 
showed early decomposition, but it also showed no evidence 
of injury. I proceeded then to take microscopic sections (20 
of the brain, heart, lung, skin from the back, those scars 
I was referring to and skin from the neck and these were 
sent to Prof. Scheepers for histology. I took specimens 
of blood for alcohol testing and toxic substance testing 
and I sent the liver and kidneys for toxic substance testing.
I also handed to Dr. Botha, the private pathologist a 
specimen of skin from the neck and a specimen of blood.

Doctor, turning to page 2 of your particularised 
findings and turning to item 6. There the finding reads 
as follows. "There is a small healing abrasion of the (30
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inner aspect of the right ankle." Is this an old wound or
a mark or what is the position? --- I think that at the
time I thought that it was about a week old, about that.
It is very difficult to say.

Is it at all possible for you to say by what this
mark could have been caused? --- No, undoubtedly no, it
could have been caused by any scratch, abrasion, scraping 
against something, no I really couldn't tell you what it
was caused by.

Item 7. "Over the upper scapula region is a 3 cms (10 
triangular area of superficial of subcutaneous bruising 
of recent origin." How recent would you say is that?
___ It looked to me very fresh indeed, certainly not days

old.
By what could that possibly have been caused? --- No,

yes I think I have some idea. It appeared, now this is 
only on appearance to have been the type of bruise that 
was caused by something squeesing the skin together or a 
fold of the skin, that is what it appeared to be. I mean 
it obviously could have been caused by something else but (20 
that was the appearance it had.

Item 9. "Over the 4th lumbar vertebrae is a 1,5 cms 
area of very superficial abrasion." Was that also fresh 
or old? --- No it was fresh.

And by what could that possibly have been caused? ---
Again anything that scratched against the skin or scraped

against the skin.
Doctor is it possible for you to say whether it was

caused after death or before death? --- I would say that
probably before. ^ 0



- 28 - V.D. Kemp 
Item 10. "There is a small superficial abrasion just 

to the left of the nose. There is no underlying infiltra
tion of blood." Was that a fresh wound or not? --- It
appeared to be a fresh wound, again it is difficult to say 
what could have caused it, it could have been a fingernail 
that scraped the skin, it could have been anything that 
just scraped the skin. It was very superficial.

Could it have been caused after death or before death?
___ I think in this particular case it could have been caused
after death. (10

Item 11. "On the posterior aspect of the right fore 
arm 5 cms above the wrist there is a faint 1,5 cms triangu
lar irregular scar which still shows a slight pink tinge
of the surface." Was that a recent wound or not? --- I
would say that wound could have been anything from about 
3 weeks old to about 3 months old.

Have you got any idea what could have caused this? ---
Again with a scar like that which is over a fairly large 
area, well a fairly small area but it is not linear, it is 
nor straight, any rough surface which scraped the skin (20 
could have caused an injury like that, a scar like that.

Doctor do you adhere to your statement on Form (Health)
1 and do you confirm it? --- I do.

This is handed in as Exhibit "D" Your Worship.
NO FURTHER QUESTIONS
CROSS-EXAMINED BY MR. BIZOS: Dr. Kemp before asking you 
any questions on your report I would like to read to you 
a statement made by the late Dr. Neil Agget some 1M hours 
before his death to Sergeant Blom, appearing on page 158 
of the papers before your worship. Having done that I (30



would like to ask you questions in relation to the con
sistency of the injuries that are described by Dr. Agget 
in his statement and ask you about thar consistency or 
otherwise. I think that I detected My Learned Friend 
wanted to address your worship.
MR. SCHABORT: Your Worship, the statement to which My 
Learned Friend has referred has been made available by 
you Sir to all of us, the parties interested in these pro
ceedings. That statement Your Worship, is accordingly 
something which has not been withheld by the SAP from you (10 
Sir and from the parties, but Your Worship, we submit with 
respect that that statement is not admissible in these 
proceedings. I must accordingly object to My Learned 
Friend referring or quoting from that statement. If neces
sary I shall address Your Worship on this aspect at this 
moment, if it is not convenient to you Sir or bo My Learned 
Friend then we shall do so in due course.
MR. BIZOS: Your Worship the objection in our respectful 
submission is not at all well founded, the Inquest Act 
specifically provides that Your Worship may receive infor- (20 
mation on oath, the information is on oath as your worship 
will see and therefore clearly on that simple basis it is 
admissible. It goes further Sir that if My Learned Friend 
does not want to accept its contents of course he would have 
had the right to cross-examine the late Dr. Agget on it, 
but I submit Sir, with the greatest respect, that in view 
of the express provision of the Inquest Act that Your Worship 
can receive information on oath and this is on oath, there 
is ...
COURT: I'm sorry to interrupt, what did you say about (30
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cross-examination of the late Dr. Agget? What did you say?
MR. BIZOS: What I said Sir is that the way in which in
formation is placed before Your Worship is on oath, that 
makes it admissible if it is on oath, it is unfortunate 
that My Learned Friend will not be able to cross-examine 
Dr. Agget.
COURT: I did misunderstand you.
MR. BIZOS: But that does not make the statement furnished 
on oath inadmissible Sir. There is a further basis upon 
which the statement is admissible Sir. Any hear-say (10
information at Inquest proceedings even if it were not on 
oath and if it were a simple statement, I would submit that 
we would have been entitled to use it because Your Worship 
it places information before you as to the circumstances 
under which the late Dr. Agget was kept. Your Worship this 
statement appearing on page 158, we will submit is one of 
the most important documents that has been placed before the 
Court. My Learned Friend is correct that it was made 
available although somewhat late, it was nevertheless made 
available but there is no basis, in my respectful submission(20 
on which it can be excluded, it is no different to Your 
Worship referring to any of the other affidavits here and 
saying well what do you say about this doctor, or to any 
other witness and the section to which we are referring in 
the Inquest Act : "Upon production by any person any 
document purporting to be an affidavit made by any person 
in connection with any death or alleged death in respect of 
which an inquest is held, shall at the discretion of the 
magistrate holding the inquest be admissible in proof of 
the facts stated therein." That is Section 13(1). I (30



- 31 - V.D. Kemp
submit Sir that your worship will have no difficulty in 
exercising your discretion in admitting the statement made 
by Dr. Agget in order to determine whether there is anyone 
responsible for his death in terms of Section 16. Sir .
it would be in our respectful submission, not only hindering 
the enquiry in order to try and ascertain the truth, it

iwould be indeed a proposition which would not bear a cri-
I-

tical examination that an affidavit made by a person 14 
hours before his death is not admissible in an enquiry as 
to how he came to die. I submit Sir that the objection is (10 
not well founded and that Your Worship will allow me to put 
this.' Your Worship it contains information clearly stated 
by Dr. Agget on oath as to some of the things that happened 
to him during his detention. If we are not allowed to put 
that to the doctor Sir, then we are not going to be allowed

I
in our respectful submission, to have the sort of enquiry i
that the Act envisaged.

t

MR. SCHABORT: Your Worship with the greatest respect, I
■ -  * k>believe that My Learned Friend's approach to this particular 

problem is perhaps an over simplification. Your Worship (20 
the statement is a statement in which the deceased accuse 
the police of certain unlawful conduct. This Inquest Your j
Worship is a forerunner to a possible prosecution and Your 
Worship it is not an enquiry into possible unlawfulness in 
an academic context. What must be determined is whether 
someone is to blame in a legal sense for the deceased's death, 
whether someone could be convicted in a criminal court upon 
admissible evidence. I must stress this requirement Your 
Worship that it must be upon admissible evidence. (Witness 
standing down). We submit Your Worship that it is accordingly(3C



necessary to render these proceedings meaningful within 
the ambit of the Act, if My Learned Friend should like them 
to be and as I also desire these proceedings to be, it is 
necessary for Your Worship to exclude evidence which could 
not be used in a Court of criminal justice. The position 
Your Worship is as follows according to our submission.
It is first of all necessary Your Worship to make this 
point that it is not so that simply because a statement 
was made on oath, that that in itself is adequate to render 
it admissible. For purposes of these proceedings it is also (10 
necessary, in our submission, for Your Worship, to look at 
the problem in this way, that Your Worship must determine
whether that statement can be used in the criminal court.

0

Section 161 of the Criminal Code 1977 lays down and I 1 ve 
got the Afrikaans text with me Your Worship:

'”n Getuie by strafregtelike verrigtinge le sy getuienis 
viva voce af, behalwe waar hierdie wet of ’n ander 
wet uitdruklik anders bepaal."

In other words it is necessary for a witness to give his 
evidence viva voce in a criminal court. Your Worship, (20 
Section 222 of the Criminal Act is also relevant because 
it includes by reference the provisions of the Civil Pro
cedure Act for purposes of a criminal procedure. More 
particularly, Section 34 of that act which has certain 
provisions relating to the admissibility of statements by 
deceased persons. I shall be quoting that section from 
Hoffman on Evidence (South African Law of Evidence) 3rd 
Edition at page 138.

"Section 34(1) reads as follows:
In any civil proceedings where direct oral evidence (30
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of a fact would be admissible any statement made 
by a person in a document and tending to establish 
that fact, shall on production of the original 
document be admissible as evidence of that fact 
provided (a) the person who made the statement 
either (1) had personal knowledge of the matters 
dealt with in the statement or (2) where the document 
in question is or forms part of a record purporting 
to be a continuous record made the statement insofar 
as the matters dealt with therein, are not within (10 
his personal knowledge, in the performance of a duty 
to report information supplied to him by a person who. 
had or might have been supposed to h^ve personal know
ledge of those matters and (b) the person who made the 
statement is called as a witness in the proceedings 
unless he is dead or unfit by reason of his bodily 
or mental condition to attend as a witness or is 
outside the Republic and it is not reasonably practi
cable to secure his attendance or all reasonable efforts 
to find him have been made without success." (20

Your Worship the pertinent paragraphs of this section are 
therefore clause (b) which I have just read and also clause 
34(3) which I am about to read.

"Nothing in this act shall render admissible as evidence 
any statement made by a person interested at the time 
when proceedings were pending or anticipated involving 
a dispute as to any fact which the statement might 
tend to establish. "
Now Your Worship is has been held in Loubser vs Commer

cial Union Assurance Co. of S.A. Ltd . 1976 (1) SA 908 at (30 
910G to 911B that an interest for purposes of this section



would also mean an interest in a possible prosecution. The 
statement before this inquest court is a statement in 
which, as I have already indicated, the deceased made 
certain accusations against certain persons, certain mem
bers of the police Your Worship and clearly that statement 
was made with a view to a possible criminal prosecution.
The Loubser case concerned a matter Your Worship, in which 
the driver of a motorcar was allegedly negligent and as 
a result thereof somebody sustained certain injuries and 
the question was whether the driver, if alive, would have (10 
been a witness in the prosecution and whether his evidence 
would have related to the factual dispute as to the negli
gence of the respective drivers of the two.vehicles.

At page 910 opposite side letter C the following is
found :

"It was contended that it was not Willem Jordaan 
who was the driver in question who is the third 
party but his executor and that the deceased and his 
executor are different persons in law. Therefore, so 
the argument ran, Willem Jordaan must be regarded as (20 
a disinterested witness and not as an interested 
party. Being the statement of a disinterested witness 
who is deceased, a portion of the court record is 
admissible, it was suggested as evidence of his 
version of the collision on the authority of a certain 
English case."

In this case what was sought to be produced for purposes of 
evidence in Court Your Worship was not a statement by the 
late driver, but part of the record of a criminal prosecution 
in which he had given evidence. Since the record was in (30



magistrate's own handwriting and it was signed by him per
sonally no objection could be raised relating to the iden
tity of the person to whom Willem Jordaan gave the informa
tion contained in his evidence as occurred in the Barkway 
case. Furthermore it was argued that while Willem Jordaan 
had an interest in the criminal proceedings when the state
ment was made, these were no longer pending but were actually 
on foot and he has in any event no interest whatever in the 
present civil proceedings nor did he have any interest 
in the present civil proceedings at that time. Accordingly (10 
it was contended by counsel for the 3rd Party no objection 
can validly be taken to the admission of the relative portion
of the record. As to the first of the 3rd Party's contentions

0

while the executor and the deceased whose estate he repre
sents may be separate legal persona, it seems to me that 
this argument overlooks the whole basis of Section 3^(3) 
of Act 25 of 1965. Willem Jordaan was a person interested 
when the criminal proceedings were pending, if the criminal 
proceedings were pending up to the time of their final de
termination. Thus his evidence was given and recorded when (20 
those proceedings were pending, at that time and by reason 
of the fact that persons in both vehicles sustained mode
rately severe injuries and the vehicles were damaged, it is 
probable that civil proceedings were contemplated by him.
Even if civil proceedings were not then actually contemplated 
by him, which is unlikely, his evidence was certainly given 
when he was interested in the outcome of the criminal procee
dings and his evidence must be regarded in that light. In 
passing I mention that Section 3^(3) does not differentiate 
between witnesses and parties and refers only tb persons-; .(30

Let / . . .



Let me read a little further Your Worship. In the Wood 
case a statement had been taken from the driver of a 
vehicle involved in a collision by a policeman who had 
first cau-tioned the driver, this making the anticipation 
of criminal proceedings a reality. The driver died before 
civil proceedings arising out of the collision reached 
the stage of trial and it was sought to put in his state
ment as evidence as the civil trial. Ashworth J had no 
difficulty in holding that the statement was inadmissible 
because firstly he considered that having regard to the (10 
fact that the collision resulted in the death of two per
sons and the wreckage of two vehicles, both criminal and 
civil proceedings were not only anticipated in the sense

<r
that they were likely or reasonably probable but were for 
all practical purposes a certainty. His view would have 
been the same even in the absence of the caution.

Your Worship I submit it can readily be assumed that 
the accused in this case was also warned that it was not 
necessary to make a statement, he was cautioned and he was 
afforded an opportunity to make a statement and he had an (20 
option to make a statement and he exercised that option and 
he made a statement and he made that statement quite clear
ly for only one purpose, there was only one reason why he 
could have made that statement. That was a view to a criminal 
prosecution, this is why the statement was procured from 
him and Your Worship it may be that he could have had in 
mind the possibility even of civil proceedings. What is 
required in terms of Section 3^ (3) is that his statement 
is inadmissible as evidence if he is interested at the time, 
if proceedings are pending or anticipated. We submit with (30



- 37 -
great respect that a criminal prosecution must have been 
anticipated by Dr. Agget when he made the statement.
Your Worship, lest it be forgotten, a substantial number 
of affidavits have also been provided to you by various 
police officers Your Worship who refutes the accusations 
of Dr. Agget, but Your Worship it is not necessary for the 
time being to look at those affidavits or their reputation.

My Learned Friend has argued that the mere fact that 
the statement was on oath rendered it admissible in terms 
of Section 13(1) of the Act. Your Worship upon production (10 
by any person, this is what section 13(1) says:

Upon production by any person any document purporting 
to be an affidavit made by any person in connection with 
any death or alleged death in respect of which an inquest 
is held, shall in the discretion of the magistrate holding 
the inquest be admissible in proof of the facts stated 
therein.

We have made the point which we submit with respect v 
is a valid point Your Worship, that you must have your mind's 
eye, always in these proceedings upon the question whether (20 
that statement can serve as good evidence in a criminal 
court. If it cannot be received there, then Your Worship 
it is no good having it here because then this is an academic 
enquiry. But we submit further with respect Sir, that it 
is quite obvious upon a reading of the deceased’s statement 
that that statement has no bearing and was not intended to 
have any bearing upon his death, it is not in connection with 
his death. That statement Your Worship as we shall point 
out when we refer to certain exceptions on the hearsay rule 
that statement Your Worship was a statement which could (30



possibly, My Learned Friend hasn't argued this way, but 
it is possible perhaps Your Worship to suggest that it could 
be admissible, or My Learned Friend has actually mooted 
this possibility because he says it relates to the cir
cumstances as to the condition in which he was detained 
and he says this makes it admissible albeit that that 
statement at this stage Your Worship is not forthcoming 
from the witness who could be cross-examined as to the 
correctness of what he says.

Your Worship we have considered the possibility of (10 
this evidence being received in these proceedings as 
possibly something constituting part of the res gestae 
of the deceased's demise. «
COURT: I see you are moving to another point Mr. Schabort,
I think it would be convenient to take the tea adjournment. 
THE COURT ADJOURNS FOR TEA.



Sir, in connection with the meaning and effect of sec
tion 34(3) and before reverting to the other legs of our argu
ment, we should like to draw your attention to the decision 
of Dumata vs Otto N O ,  19 72 (3) SA at page 858, the decision■ —
of the Appellate Division and I will be quoting from the judg
ment of the court delivered by his Lordship Mr Justice Van 
Blerk, at page 867. There his Lordship, in dealing with 
that subsection in its civil context, applied it in a way 
which we respectfully submit is also applicable intimately 
or at least that this is a matter which is in the realm of 1
unlawfulness in the criminal sense.

It would seem that the proviso, and that is in sub
section 3, is intended to guard against the creation of evi
dence with a view to probable litigation. If therefore a 
person was considering a probable or certain litigation in 
which he will figure as the plaintiff or defendant, writes 
letters containing statements favourable to him, such state
ments would seem to be of the kind to which the legislature 
in subsection 3 intended should not be receivable as evidence. 
Now here obviously we have a situation where a complaint is 
made. That is the very import of this statement, your 
Lordship, and we accordingly submit that for this very reason 
subsection 3 also excludes that statement as one admissible 
in terms of the particular act.

Now your Lordship, I commenced a little while ago 
with - just before the adjournment - with an argument which was 
going to refer to the raised questions of doctrine (very un
clear) as discussed in our law of evidence, but I would rather 
now first, your Lordship, deal with the submission by my 
learned friend that section 13(1) provides a basis for this



statement to go in as evidence in these proceedings. Now 
your Lordship, it is necessary to read that subsection again - 
upon production by any person of any document purporting to be 
an affidavit made by any person in connection with any death 
or alleged death in respect of which an inquest is held, shall 
at the discretion of the magistrate holding the inquest, be 
admissible in proof of the facts stated therein. Now we 
shall, your Lordship, underline two words in this subsection, 
which we submit are particularly relevant, or three really ... 
also. Firstly, it must be an affidavit made by any person 10 
in connection with any death. Now that requires the per
son who makes the deponent - the deponent to the affidavit must 
be making that affidavit in connection with a death. Now 
your Worship, we submit with respect that it is only necessary

*
to look at that affidavit to ascertain that it has nothing 
to do with the death of any person. On the contrary, it is 
an affidavit which by its very contents, relates to life, to 
the prospect of obtaining redress in a criminal court for in
flicted harm and it is accordinly not an affidavit which was 
designed to have any bearing upon anybody's death. It is 20
something which does not relate to the death of any person, 
and is not in connection with any person's death.

My learned friend should like now to put that affida
vit, your Worship, to the use of an affidavit which serves a 
purpose in connection with someone's death, but your Worship, 
this affidavit was not made and intended to have a bearing 
upon the death of the deceased or for that matter anybody else.

So that we submit, Sir, that this section was not 
designed to cover this kind of affidavit. It was not inten
ded to enable parties to put in as admissible evidence state- 30 
ments made, which were by their very nature and the design



with which they were manufactured, were made something which 
had nothing to do with the death of the deceased.

Now your Worship, it is also necessary to stress the 
fact that your Worship has a discretion in terms of this 
section, to admit statements if they should fall within the 
ambit of this subsection. Now subsection 14(1) is a sec
tion which was discussed in the case of Brisco vs O'Brien N 0 , 
194 6 (WLD) page 452. What happened in this case, - this 
is a judgment that his Lordship Mr Justice Blackwell gave - 
what happened in this case, your Worship, was that there was 
a - it was again a motor collision case in which a person 
died, and what happened was that the learned magistrate at 
the inquest proceedings, handed in certain affidavits, which 
had been obtained by the police as the witnesses were called, 
and he asked them whether these were their statements and 
the statements were then received in that fashion. Now 
what happened, your Worship, was when the turn of a Mrs Brisco 
came, who was one of the drivers involved, counsel on her 
behalf objected to this procedure being followed, more par
ticularly on the grounds that the statement she had made 
to the police, if put in evidence against her, might tend 
to incriminate her. Now the court was not prepared to
accede to the objection made by counsel, as a result of which 
the matter was then taken to the Supreme Court for relief on 
this particular aspect. His Lordship goes on to say that 
there are ... (inaudible) .... she is to launch in the form 
of an application for an interdict restraining the magistrate 
from compelling the applicant to reply to the question as to 
whether she had made a statement to the police, calling any 
other witness to prove his statement and putting in his 
statement, as part of the record of the inquest proceedings.



Now in the course of the learned Judge's judgment 
at page 454, your Worship, he dealt with the receivability 
of circumstances and said the following :

"The procedure adopted to take the sworn statement 
made to a police officer out of a police docket, 
and read it to the witness, is one which is no 
warrant under the act and the magistrate who follows 
this procedure, is not carrying out his duty as an 
inquest officer."

Now your Worship, there the position was, as appears from what 10 
I have read, that the statement was produced and put to the 
witness. So that at least the witness had the benefit of 
that statement, the witness was still there and counsel ob
viously was in a position to question that witness in terms 
of the act. Here we have the position where the witness is 
not available, and where the statement is being sent from the 
Bar, and my learned friend expects your Worship to receive it 
from the Bar. Evidence, when given, must be given to the
magistrate and recorded by him or under his direction. To 
allow statements to the police to go in as evidence, is to 20
substitute an inquiry by the police for an inquiry by the 
magistrate. I am fortified in this view by a reference to
the standing instructions of the Department of Justice on 
the subject of inquests. Section 26(b) (iii). There 
appears therefore to be no reason why a written statement, 
especially of merely formal evidence, taken by the police, 
should not be accepted provisionally, and this avoids the 
necessity for the summoning of witnesses. Magistrates 
must, however, guard against the danger of important points 
not touched or in the police statement being overlooked. 30
These instructions, of course, have no statutory form, but

they .. /



they show that in the departmental view evidence should not 
be received on affidavit by an inquest officer, save where 
that evidence is of a purely formal character.

Now your Worship, the position is that - at page 455, 
his Lordship, at the bottom of the page, said the following - 

"I think the magistrate was wrong in attempting to put 
in this affidavit as part of the proceedings and in 
telling Mrs Brisco and her counsel that if she did 
not admit the affidavit, he would prove it by calling 
the police officer to whom it was made. That is 10
not the use to which an affidavit made to the police 
should be put, and it is not a proper way in my 
opinion of eliciting evidence from a material and 
perhaps controversial witness in inquest proceedings."

And towards the end of the judgment, his Lordship also said :
"I agree entirely with counsel for the applicant that 
many other undesirable results might flow if state
ments on oath taken by police officers, could be used 
against the party making them at inquest proceedings." 

That is a different point of course. But, your Worship, the 20 
position here then is that the court distinctively approved 
of the receiving of statements of a non-controversial kind as 
part of the record, statements of a formal character. Now 
as to what put the statements of a formal character, your 
Worship, there is also a case to which we would like to refer 
you, and that is the case of Attorney-General vs Morrison, 
in re Rex vs Morrison, 1933 (NPD) at page 741. Now your 
Worship, this was a matter in which the court had to decide 
whether to appoint a commission to take evidence on commission 
in a criminal matter, and his Lordship Mr Justice Hawthorn 30
at page 74 6 summarised the principles which should be



followed in a decision of that nature. He also said the 
following -

"The power may properly be used if the evidence is 
formal or almost formal. One useful test to be 
applied in order to discover whether the evidence 
falls under this seems to be thus if the opposing 
counsel, presuming that he is both experienced and

•
reasonable, would be likely to submit the witness 
either to no cross-examination at all or to a 
cross-examination consisting of merely a few ques
tions in order to test the accuracy of his recol
lection, or his opportunity for observation in this 
matter, the evidence would be regarded as formal or 
almost formal. But, if such a counsel would bew « 
likely to submit the witness to a serious cross- 
examination directed towards an attack on his 
credibility or his accuracy of his testimony, then 
the evidence is neither formal nor almost formal."

Now your Worship, it goes without the need to stress the 
fact that certainly one would have subjected the deceased, 
if criminal prosecution had .. (inaudible) .. to cross- 
examination as to his credibility in the most serious sense.
Of course, your Worship, it emerges from all the papers before 
you that his accusations of certain assaults are refuted by 
one witness after the other, and I must stress this. So 
that if his affidavit is now received by you, Sir, as evidence 
of the fact that he was actually assaulted, then I do not have 
the opportunity of cross-examining that witness, and it is 
not possible, Sir, to regard his statement as something formal 
for the purposes of subsection 13(1).

Now your Worship, as to the question of the discretion
which .. /



which you must exercise at this juncture with regard to the 
applicability of this statement, we should like to refer your 
Worship to the case of Claassens vs Landdros Bloemfontein en 
Andere, 1964 (4) (SA) at page 4, and more particularly at page 
8, starting at letter H.-

"Ongetwyfeld het 'n landdros wat voor sit by 'n gereg- 
telike doodsondersoek en wat in terrne van artikel 13(1) 
die beedigde verklarings van sekere getuies toegelaat 
het, 'n diskresie in terme van artikel 13(2) en 11(2) 
onderskeidelik om te beveel dat genoemde getuies 
gedagvaar word om viva voce getuieiiis af te 1§ en 
toe te laat dat hulle gekruisvra word. Die
diskresie is nie 'n arbitrere diskresie nie, dit is 
'n jurisdiksiele diskresie wat uitgeoefen moet word 
ooreenkomstig wat Lord Holstein gese het in die saak 
van Sharp vs Wakefield and Others, 1891 (AC) 173 te 
bladsy 179, en wat goedgekeur is in die saak van 
Pretoria North Town Council vs A 1 Electric Ice Cream 
Factory (Pty) Limited, 1953 (3) SA 1 AD,-

'an extensive power is confided to the justices 
in their capacity as justices to be exercised 
judicially, and discretion means when it is said 
that something is to be done within the discre
tion of the authorities, that that something is 
to be done according to the rules of reason and 
justice. Not according to private opinion, 
according to law, and not humour. It is to be 
not arbitrary made and fanciful, but legal and 
regular, and it must be exercised within the 
limit to which an honest man, competent to 
discharge his office or to confine himself.1"



Now your Worship, we have no hesitation in asking 
you to exercise your discretion in this matter according to 
the presage of this particular judgment.

According to the rules of reason and justice it would 
be grossly unjust, your Worship, to receive the deceased's 
affidavit and not to afford me the opportunity of dealing 
with that affidavit and with his evidence as one would ordi
narily be able to do in a court of law.

Your Worship, according to the Timmel case, which I 
hardly need quote to your Worship, which is the guiding 
judgment in connection with inquest matters, it is also 
stressed therein that the representatives of interested 
parties may only put such questions as the magistrate may 
allow. Basically his duty is also to assis»t in arriving 
at the truth and this is the way we see our duty in this 
matter, Sir. It is necessary for us to assist you in
arriving at the truth. Now your Worship, we can only do 
that if we had before us evidence which can be dealt with 
on its merits properly as is done in a court of law.

Your Worship, there is another reason why this evi
dence is not - why it is not proper to receive this evidence 
and that is, Sir, because this evidence is only of collateral 
value in this matter. You are enjoying, Sir, in terms of 
the act, section .... (inaudible) ... base the findings,



Section 62 as to the identity of the deceased person, as to 
the cause or likely cause of death, as to the date of death, 
as to whether the death was brought about by any act or remis
sion involving or amounting to an offence on the part of any 
person. Now your Worship, the matter in question really is 
the death of the deceased, and the various aspects current in 
terms of the sections that I have read out to you, Sir. Your 
Worship, the question whether the deceased was assaulted at 
any particular time before that date, is something which is 
only of collateral importance in this case. It is not 
directly in issue, and in that connection I should like to 
draw your attention, Sir, to a judgment in the case of 
The Managers of the Metropolitan Asylum District vs Hill and 
Others, a decision of the House of Lords, Sir,, recorded in 
'47 Law Times Reports at page 29, and the passage to which I 
shall refer, Sir, is at page 35. Now your Worship, this 
was a matter in which the conditions in a certain asylum were 
under consideration and some parties thought to compare the 
conditions in that asylum with conditions in another asylum 
and his Lordship Lord Watson said the following -

"Still, there appears to me to be an appreciable 
distinction between evidence having a direct 
relation to the principal question in dispute, 
and evidence relating to collateral facts, which 
will, if established, tend to elucidate that 
question. It is the right of the parties ten
dering it, to have evidence of the former kind 
admitted, irrespective of its amount or weight.
These remain for consideration when the case is 
closed, but I am not prepared to hold that he has 
the same absolute right when he tenders evidence
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of fact collateral to the main issue. In order
to entitle him to give such evidence, he must, in 
the first instance, satisfy the court that the 
collateral facts which he proposes to prove will, 
when established, be capable of affording a reasona
ble presumption or inference as to the matter in 
dispute, and I am disposed to hold that he is also 
bound to satisfy the court that the evidence which 
he has prepared to adduce will be reasonably con
clusive and will not raise a difficult and doubtful 10 
controversy of precisely the same kind as that which 
the jury have to determine. It appears to me that 
it might lead to unfortunate results if the court 
had not the power to reject evidence of collateral 
facts, which does not satisfy both of the conditions 
which I have endeavoured to indicate."

Now our submission here, with respect, Sir, is this, if we 
had to, this inquest court try and ascertain with reference 
to all the witnesses that are available, whether the deceased 
was assaulted on the 4th January and on the 2 9th January, 20
then that, your Worship, is going to take us nowhere. It 
will be an endless and futile effort in trying to discover 
whether that collateral fact was established or not.

We submit, with respect, Sir, that you will only, 
even if you deem it so that you do have the right to receive 
it in terms of section 13(1) and you have a discretion, then 
you will only receive this affidavit if you are perfectly 
satisfied, Sir, that - and the evidence will be reasonably 
conclusive, and now conclusive, Sir, not as to whether the 
deceased was assaulted or not, but whether the deceased 30
died in consequence of any such assault. 1 So that it can

be . . /



be said that someone - an act on the part of someone, amoun
ting to an offence of some person, was the cause of the de
ceased's death. But, if it raises a difficult and doubt
ful controversy of the same kind as that which the jury had 
to determine, namely the cause of the deceased's death, it 
appears to be that it might lead to unfortunately results if 
the court had not the power to reject evidence of collateral 
facts and had not satisfied both of the conditions which I 
have endeavoured to indicate.

The other condition, your Worship, which also features 10 
in this passage, is that it must be evidence capable of affor
ding a reasonable presumption or inference as to the matter in 
dispute.

Now your Worship, reverting to the otljer aspect of the 
matter where we were going to address your Worship on the 
possible admissibility of statements as something which form 
part in a nebulous way of the so-called res .. (inaudible) .. 
dicti, your Worship, and we submit that this is really the 
basis upon which our learned friends are seeking to have this 
received by you, Sir, as an exception to the hearsay rule. 20
Now in that connection, Sir, we refer you, Sir, to Hoffman and 
Wessels, South African Law of Evidence, the third edition, 
at page 106. The heading is Res Gestae Doctrine. The 
term 'res gestae' is generally acknowledged to be a vague and 
all embracing description for several kinds of reported 
statements, some of which are received as original evidence 
and some by way of exception to the hearsay rule. The 
latter stage means simply the facts or a transaction and 
a statement is said to be a part of the res gestae where 
it forms a part of the story. The central notion of the 3'
doctrine, therefore is that a statement may be admissible

either .. /



either because it is itself a fact in issue, or a fact 
relevant to the issue or because it is so closely associated 
in time and circumstance with the transaction under investi
gation, that whether technically hearsay or not it has a high 
degree of relevance.

Now, your Worship, the learned authors at the bottom 
of page 10 7 now refer to situations in which the res gestae 
doctrine might cover statements and make them admissible.
The phrase res gestae is occasionally used to refer to acts 
or events which form part of the transaction in issue.
But, it is principally used in connection with statements.
This is a statement. In this chapter we are concerned with 
the use of the doctrine as an exception to the rule against 
hearsay. The situations in which the term has been used«
in this way, will be discussed under four headings - spontane
ous exclamation. Now obviously, your Worship, the statement 
of the 4th January by the deceased, was not a spontaneous 
exclamation in the legal sense which could be admitted on 
that basis.

Secondly, statements which accompany and explain a 
relevant act. Now the relevant act in this instance is
the death of the deceased, as we would have it, the suicide 
of the deceased.

Thirdly, statements which prove state of mind and 
statements which prove, fourthly, critical sensations.

Now your Worship, as to the question of statements 
which accompany and explain a relevant act, this is referred 
to at page 111 of the textbook. The principle is stated 
as follows -

"such a statement is received to show why or with 
what intention its maker did a relevant act but for



no other purpose."
In other words, let me just apply this to the facts, Sir.
This statement would be received to show why or with what 
intention the deceased died, but for no other purpose.
But it could only be applicable, Sir, if the deceased was 
the author of his own death, because he could only be ex
plaining his own death. That would be the relevant act, 
and for no other purpose. The statement is received to 
show why or with what intention its maker did a relevant 
act, but for no other purpose.

Secondly, your Worship, as has already been pointed 
out and I do not intend elaborating on this at this stage, 
your Worship, the statement must be one which relates to the 
relevant act, which is the deceased's death and as we say,«
the deceased's suicide. This statement did not even pur
port to explain the act. It is not like a death letter, 
the kind of document that is mentioned or was relevant in 
Rex vs Kukubula, a case mentioned by the learned authors at 
page 111 of the textbook, where the deceased gave an explana
tion for his suicide. But that document also contains an 
imputation, blaming somebody else for his death, for his 
suicide, and as the learned authors remark, Sir, the letter 
could not even have been used to prove that the imputation 
had been made. In other words, this statement could not 
even have been proved as a hearsay piece of evidence admis
sible against somebody else.

It must be observed, Sir, that the deceased was asked 
to make a statement about past events and he proceeded to do 
so.

There is, Sir, a further requirement mentioned at 
page 111, namely the relevance of the act, and then con

temporaneously . . /



temporaneously. The statement which is received in evidence 
must be more or less contemporaneous with the act, in other 
words, in this case, with the death. This is a matter of 
degree and all that can be said is that the statement should 
be sufficiently closely connected with the act to throw light 
upon it, and not be a subsequent narrative about it. Now 
it is quite true, Sir, it is common cause, that this parti
cular statement was made say some 14 hours or so before the 
death of the deceased. But, your Worship, the mere fact 
that it was made, that it was an affidavit, and at the 
time so closely to the deceased's death, in itself is not a 
basis upon which this could be received as something which 
could serve as an explanation of his death.

In any event, we do submit, Sir, that this statement 
was not so contemporaneous with the death that it can be 
seen in the light and in the perspective with which something 
like a death letter for instance, would be seen and treated.

Now, your Worship, the further basis upon which 
something could be received as part of the general circum
stances, the res gestae, is a statement which proves the 
state of a person's mind. This is at page 113. If 
someone's state of mind is in issue, there are four ways in 
which it can be proved and in all but the first of these, 
the evidence is sometimes said to be a part of the res gestae. 
Now the only possible relevance once here, your Worship, would 
be a statement - a person's state of mind may be inferred 
from evidence of the statements or conduct of others which 
may have influenced him. Now your Worship, it has been 
held in the case of De Wet vs De Wet, quoted at the top of
page 114 of the textbook -

"if the issue which the court has to decide is a
state .. /
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state of mind of a man at a particular time, 

then it seems to be clear that anything which the 

man said or did at the time when there was no 

reason for him to give a false impression by his 

acts or statement of what his state of mind was, 

is relevant and admissible to prove his state of 

m i nd."

Now your Worship, in this document we have no express state

ment by the deceased as to his own state of mind at the time 

the statement was given or at any other time. It is not 10

a statement which deals with his state of mind, and Aggett,

Dr Aggettwas not asked to make a statement about it, he was 

asked to make a statement about past events. He wasn't 

asked about his state of mind, and he proceeded to do so.

His narrative does not say nor indicate anything about his 

actual state of mind at the time when he made that statement.

His prevailing state of mind could have been completely un

related to the subject matter of his statement. There is 

no reason to assume that his state of mind was disturbed, 

whether for the better or for the worse, by the fact that 20

he happened to have been asked to make the statement at this 

particular time. We do not know how he felt at this

particular time. He could have sensed a feeling of relief 

or elation having been afforded the opportunity to exercise 

his civil rights to lay a complaint, or he could have felt 

disturbed about the fact that he has now taken up the cudgel 

with his interrogators. And the statement, Sir, does not

reveal the truth in this connection. It is completely neu

tral. We submit that it would not only be futile to try 

and fathom the deceased's state of mind with reference to 30

this statement, but it certainly cannot afford any conclu

sive .. /



sive proof as to his state of mind, early the next morning 
when he died. His state of mind when making the statement 

the police is at most a collateral issue, casting no direct 
or immediate light on his motives or intention by the time he 
committed suicide.

It would be ...
MR BIZOS OBJECTS : With respect, Sir, I would appreciate
it if my learned friend did not advance under the guise of 
argument his client's view as to the cause of death of the 
deceased, which your Worship will no doubt have the duty to 10 
determine at the end.
MR SCHABORT : My learned friend is no doubt correct,
Sir. I didn't mean it in that vein. I think I have already 
indicated that this is the way in which we see the facts, but 
I shouldn't mention ...
COURT : Yes, you have done that on numerous occasions,
but I didn't point to that.
MR SCHABORT : Yes.
COURT : .. (completely inaudible - not talking into micro
phone) ... 20
MR SHABORT : Absolutely, Sir, and I am not en
deavouring to plead just that aspect of the matter, but what 
I do say is that it is also, Sir, that the - we are now dealing 
with a branch of the law, where something could become admissi- * 
ble only if in the event of someone having committed suicide, 
and it is in that context and in that spirit that I have 
alluded to that manner of test.

Now your Worship, it would also be appropriate in 
this context, to bear in mind the words of Lord Watson in 
the Metropolitan Asylum case, to which I have already referred 30 
you, Sir, where he dealt with the question of collateral



issues.

Your Worship, the submission was made that this evi
dence should be admissible as hearsay evidence because it 
casts light on the circumstances in which the deceased was 
being detained. Now we submit with great respect, Sir, 
for the reasons which we have mentioned, howsoever much it 
may be possible in proceedings which are not judicial procee
dings or proceedings which have nothing to do with the law, 
or proceedings which are not proceedings concerning the 
question whether a person committed an offence, which re- 10
suited in the deceased's death, howsoever possible it may 
be in that kind of situation, Sir, to admit any evidence 
and to have aspects of this nature traversed indefinitely 
fully and completely, it is not the function gf this court 
to engage in that and we submit, Sir, that we have not been 
able to find any basis for the admission of that statement 
in the Law of Evidence, and we accordingly ask you, Sir, to 
uphold this objection and refuse to receive that statement.
COURT : Mr Schabort, you have addressed me at length on
the admissibility of this statement, but isn't the position 2 0 
simply this - what I am called upon to decide is whether the 
question asked by Mr Bizos should be allowed as a proper 
question. He did not - as I understood Mr Bizos he did 
not try to tender this statement at this stage as evidence 
before the court. He merely referred to that statement 
to test the evidence of the witness in the witness box.
MR SCHABORT : Exactly, Sir, but he was ..
COURT : Are the considerations not somewhat different
then?
MR SCHABORT : We, with great respect, submit no, 30
because he was going to make use of this statement as if



what was said in that statement, was admissible as evidence 
of what was stated in the statement. The truth thereof.
Clearly that was the basis upon which he moved that aspect 
with the witness.
COURT : ... (inaudible) ... certainly it seems to me that
he is trying to return to the contents of the statement. Does 
that necessarily mean that he intends to hand in this statement 
as . .
MR SCHABORT : Well Sir, his address to you, which I
think made it quite clear that he regards the statement as a 10 
statement which is receivable in terms of section 13(1), and I 
do not think my learned friend will for one moment be satisfied 
not to let this statement go in as evidence.
COURT : That point can be decided at a later stage when
the statement is tendered in evidence, isn't it so? I 
expect Mr Claassens to do it. I beg your pardon, Mr Haas- 
broek and Mr De Vries to do that.
MR SCHABORT : Sir, if the statement is not admissible
as such, if its contents is not admissible, then my learned 
friend can't refer to the statement, can't quote from the 20
statement, can't put matters contained in that statement to 
this witness. Then he must come with a hypothetical series 
of questions unrelated to the statement, but this was not what 
he was attempting to do. He was going to introduce the state
ment as a very real document which was what it is purported to 
be, a statement emanating from the witness - from the deceased, 
and which was receivable in evidence.
COURT : Your reply, Mr Bizos?
MR BIZOS : Yes, your Worship. ■

My learned friend, your Worship, has travelled very 30 
far, but in my respectful submission the decision at this



stage can be on a very narrow basis, and I want to illustrate 
Sir, how narrow that basis would be with what has happened up 
to now.

My learned friend, the deputy attorney-general, asked 
Dr Kemp to advance reasons or ways in which some of the. injuries 
found post-mortem may have been inflicted. There is informa
tion as defined in section 4 of the Inquest Act, your Worship, 
before your Worship, which the police officer that got the 
information handed to the prosecutor, and the prosecutor handed 
it to your Worship. There is information before your Wor- 10 
ship, being a statement on oath by Dr Aggett as to what 
happened to him on the 4th and the 2 8th January, the 29th Jan
uary. What I,intend asking Dr Kemp is not to speculate as 
to how these injuries might have occurred, but to ask him 
whether or not the injuries described by Dr Aggett in this 
statement are consistent with his post-mortem findings or not, 
and on that basis, Sir, instead of my paraphrasing the state
ment, I am entitled to read the statement to Dr Kemp. But,
Sir, in my respectful submission, the matter goes further, . 
and we don't have to decide that now. 20

My learned friend, with great respect to him, confuses 
two fundamental issues. The one is the weight that may be 
attached to this piece of evidence. Sir, the fact that 
such a document came into being, is a piece of evidence. A 
piece of information. Your Worship, you will have noted 
that there are numerous affidavits executed by senior police 
officers before your Worship, as to what a happy relationship 
there existed between the deceased and them. Those affida
vits may not have been - may have been executed before they 
knew that the statement appearing on page 158 would be made 30 
available to us. Be that as it may, Sir, this is informa
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tion which I can put to the doctor, and X can put to other 
witnesses in order to test their credibility, unless you 
make it quite clear, Sir, that I am not concerned with the 
credibility of Dr Kemp on this issue. But in relation to 
other witnesses, the contents of this statement - may I 
illustrate it in a very simple manner, Sir, because although 
I believe that I am entitled to put the questions to Dr Kemp 
on the basis that I have already indicated, I want to put it 
in a very simple manner so that we can get this hurdle out of 
the way. Dr Aggett says that he was assaulted on the
10th floor of John Vorster Square on the 4th January. The 
inspector of detainees came to John Vorster Square on the 
4th January, your Worship, to inquire into whether or not 
she could see Dr Aggett. According to Dr Aggett, he was 
bleeding on the 4th January ...
COURT : But you needn't quite yell, Mr Bizos.
MR BIZOS : I am sorry, your Worship, I will lower my voice.

According to the statement, your Worship, Dr Aggett 
was bleeding on the 4th January. The inspector of detainees 
was told that he was out on investigation. Now, Sir, this 
is a vital bit of information on which I intend, with your 
Worship's leave, to cross-examine everyone of the witnesses 
that comes into the witness box to say what a happy relation
ship there existed between him and Dr Aggett, and I submit, 
Sir, that the Evidence Act which my learned friend referred 
to, Sir, has got no relevance whatsoever to inquest procee
dings. No relevance whatsoever. The fact that a complaint 
was made on the 4th February is in itself a real piece of 
evidence upon which each of the witnesses that will give 
evidence that had anything to do with Dr Aggett on the 4th 
February, will be particularly relevant information. The



doctor's state of mind, Sir, is of particular importance, 
because, Sir, although we do not concede that it will be 
established or that the evidence establish it, that Dr Aggett 
committed suicide. Our alternative argument is going to 
be that if it was suicide, it was an induced suicide, induced 
suicide according to the ...
COURT : Mr Bizos, please confine yourself to the question
as decided.
MR BIZOS : Yes. This is why I say, Sir, if your Worship 
will allow the question, then I will stop ..
COURT : That is quite enough of the argument. Let's go
on, Mr Bizos.
MR BIZOS : Well if your Worship allows the question, I am 
ready to carry on, Sir.

0

COURT : If what?
MR BIZOS : If your Worship allows the question, I am ready 
to carry on.
COURT : I haven't decided ...
MR BIZOS : Well I am replying to my learned friend, Sir. 
That's on the question of the state of mind and I was going 
to submit to your Worship, Sir, that induced suicide is a 
crime. The fact that there was a complaint of serious 
assaults from the 4th February, the fact that on the 4th 
February there was a complaint that electric shocks were ad
ministered to Dr Aggett on the 29th, five days before he made 
this statement, are particularly relevant facts, your Worship, 
as to his state of mind. So that even if he did commit 
suicide, that it may have been an induced suicide, and an 
induced suicide in terms of our law is criminal responsibility 
of those that may have induced it.

So that, in my respectful submission, Sir, all the



authorities that may have been quoted by my learned friend, 
are so peripheral to the issue that your Worship has to 
decide in this matter, that your Worship is going to be 
guided primarily with what the full Bench decision of 
Cilliers, JP and Marais, J at page 291 of the Seymour case 
referred to.

"The presentatives of such interested parties may 
only put such questions that the magistrate may 
allow. Basically his duty is also to assist 
in arriving at the truth. The magistrate might 
exercise his discretion when he considers whether 
to allow a particular question or not, and it 
would depend on the particulars of the matter 
being investigated, subject to the basical ... 
(unclear) ... even for the presence of the 
interested party or his representative, namely 
to assist the court in determining publicly 
the circumstances of the death of the deceased.
Of course he also has a duty to protect his 
client's interests."

It is also because, and this is of some importance and not 
yet quoted to your Worship, Sir, it is also because of the 
informality of inquests that the presiding magistrate, again 
in his discretion, follows an informal procedure with less 
rigid rules. This he may do provided his rules and proce
dure are not in conflict with the provisions of the act, or 
with those principles which ensure that justice will be done, 
or that they do not make it impossible for him to perform 
his functions properly as a judicial officer, holding an 
inquest. Some of the provisions of the act from which
he may not depart are those which deals with the acceptance



of evidence produced by way of affidavit, and I want to 
stress this, Sir, that it is an affidavit. What weight 
your Worship may attach to it at the end of the case, is 
another matter. And those making certain rules per
taining to a criminal file applicable to inquests. These 
lastmentioned provisions, however, do not mean that the 
hearing must be conducted as if it were a criminal trial.
Some of the important differences between an inquest and a 
criminal trial should not be in law.

We have already referred to the question of informa- 10 
lity. Of that there can be very little in a criminal trial.
So that, Sir, the whole argument as to whether this statement 
would be admissible in a criminal trial against my learned 
friend's client, that can be decided if and wh>en they are 
charged, Sir.

Furthermore, at an inquest there is no accused person, 
and even if there is a suspected person, he may be absent and 
not represented, and should not be prejudiced as may be the 
case in a criminal trial by his silence. At an inquest
there are normally no opposing parties and an estate is 20
not attempting to prove a case against an accused. As we
have said, the magistrate must guard against conducting an 
inquest as if it were a criminal trial. Nevertheless the 
inquest must be so thorough that the public and the interested 
parties are satisfied that there has been a full and fair 
investigation into the circumstances of the death.

In our respectful submission, Sir, and it can be 
illustrated by the conduct of my learned friend's clients, 
despite a sub judice rule, Sir, public statements were made 
that Dr Aggett committed suicide, and the reason for his 3
suicide was given out that he made an incriminating statement



and as a result of that he took his own life. It would be,

Sir, hardly in the words of his Lordship Mr Justice Cilliers - 

'a full and fair investigation into the circumstances of the 

death', if we take and analyse the statements of Dr Aggett 

in which he allegedly incriminated himself, which we dp not 

concede, Sir, and the statements were quite clearly made - 

makes it quite clear that he did not incriminate himself, 

but exclude statements made by him even more recent to his 

death, that he had been assaulted and I submit with respect,

Sir, that your Worship will allow the question. 10

COURT : Would you like to reply?

MR HAASBROEK : As the court pleases. I feel that

the statement .. (inaudible) ......  as Dr Aggett has since

died and he cannot be called to give oral evidence, he cannot 

be cross-examined, there are other statements by the police 

which refute the allegations made by Dr Aggett, and if the 

statement is inadmissible, then my learned friend, Mr Bizos, 

will not be entitled to refer to the contents of that parti

cular paper in cross-examining Dr Kemp. If the statement 

is admissible, then he may use the contents of the statement, 20 

but it is my submission that this court should pay attention 

to the provisions of section 8 of the Inquest Act - witnesses 

in evidence at inquests, subsection (2) - 'save as is other

wise provided in this act, the laws governing criminal trials 

in magistrate's courts, shall mutatis mutandis apply to 

securing the dependence of witnesses at the inquests, their 

examination, the recording of evidence given by them, the 

payment of allowances to them and the production of documents.' 

Now think, this is the production of a document, and this 

document is not a death declaration in terms of section 223 30 

of the Criminal Procedure Act, and therefore this document



is simply not admissible as evidence, and I am in agreement 
with my learned friend, Mr Schabort, that no questions may be 
put to this witness pertaining to the contents of this 
document.

I also wish to refer the court to section 1 6 (2) (d) 
of the Inquest Act. The magistrate holding an inquest shall 
record a finding upon the inquest, and then (d) as to whether 
the death was brought about by any act or omission involving 
or amounting to an offence on the part of any person. Now 
according to the evidence of Dr Kemp thus far, - we haven't 10 
reached the stage where the court was going to ... (inaudible) 
on this evidence, but there is no indication that this deceased 
died as a result of an assault on him.

Now I feel on this basis alone, the evidence or this 
particular statement or document, is inadmissible, it is 
irrelevant to the matter in issue in this case, and that the 
court should rule that this document is inadmissible and 
that no questions pertaining to the contents of this document, 
be put to Dr Kemp.
MR SCHABORT : Do we have another opportunity or not? 20
COURT : It is not a question of opportunity, Mr Schabort,
it is ..
MR SCHABORT : No, it is just a question of replying,
Sir, but I think I have made the submissions I wanted to make 
and I believe that they have not been answered, Sir.

COURT .. /



C O U R T : It seems that I will be cal le d  upon to make c e r t a in  

rulings during the p ro c ee d i n g s .  I do not i n te nd  to give 

reasons on oc ca sion. Shou ld  I c o n s i d e r  it n e c e s s a r y  and more 

c o nv e ni e nt  I will give re as on s  for my rulin g at a later stage.

At this mom en t  I am c alled upon to de ci de w h e t he r  a q u e s t i o n  

should be allowed. I have li st e ne d  to the a r g u m e n t s  a dv an ce d, and 

my ruling on this p a r t i c u l a r  point is as follows  - the q u e st i on  

asked by Mr. Bizos should be allowed. I am also of the o p i n i o n  

and that is my ru li ng  that he s hould be al lo w ed  to refer to 

the statement, r e f e r r e d  to.

MR. 5 C H A B 0 R T : Your Wors hip, I am sorr y to i n t e r r u p t  again, 

but it is at this point where I must now ask your W o r s h i p  to 

afford us an o p p o r t u n i t y  of c o n s i d e r i n g  our p o s i t i o n  in this 

matter, be ca us e  we take a c e r t a i n  view of this p a r t i c u l a r  aspect, 

and with due r e sp ec t  to your W o r s h i p ' s  ruling, it be c om e s 

ne ce s sa r y for us to d ec i de  w h e t h e r  we s h o u l d n ' t  p e r h a p s  take 

this matt er to a d i f f e r e n t  forum to have it te st ed in that 

forum. So I would ask you, Sir, to allow us an o p p o r t u n i t y  

of c o n s i d e r i n g  this matte r and I think we shou l d be able by 

2.00 o ' c l oc k  to give an i n d i c a t i o n  of our at ti tu de, with due 

respect, Sir.

COURT A D J O U RN S



ADV SCHABORT: May it please you Your Lordship, we are 

indebted to you for the opportunity you have afforded us 

to consider our position in this matter and the decision 

is that we should like to take your decision on review 

sir, to the Supreme Court. And for that purpose we would 

obviously require these proceedings to be adjourned sir 

so that the law can. take its course as far as that application 

is concerned.

Sir, the position is that the admissibility of the 

statements in these proceedings is of a rather decisive 10

nature as far as the scope of the inquest is concerned sir, 

because if this evidence should be admissible, then obviously 

sir it will become necessary to lead evidence of many people 

and we probably will have a very long inquest* in connection 

with all the relevant aspects. If that is not the case, 

then this matter may not last so long sir and it may not be 

necessary to lead all the witnesses. So these are gust 

basic considerations why we deem it necessary sir, and 

unavoidable really, to ask you in the circumstances to 

allow this point which we believe is of sufficient importance 20 

and an application in this case to be tested in the Supreme 

Court.

COURT: Hr Schabort, any indication when you

will be ready? When you can tell the Court whether the 

Supreme Court will be able to treat this matter as an urgent 

application, as an urgent matter? Can that be found out?

ADV SCHABORT: Your Worship, I am not certain that

that is something which,we could investigate that sir, we 

can try and see what we can find out as far as that is con

cerned. But obviously, a certain...I think everybody is 30 
ad idem as far as this is concerned, namely that this matter

should / ....



should not be unnecessarily delayed. But Your Worship, due 

to circumstances which have developed this morning, there 

must necessarily be, in our submission, a delay. And it is 

going to be very difficult for us to give any assurances of 

any nature, because one doesn't even knov; whether should 

there be judgment given by the Supreme Court in due course, 

that the one or the other party will not for instance want 

to take that matter on appeal. So that it is always a 

difficult problem in a case like this.

COUHT: Thank you Mr Schabort. Mr Bizos? 10

ADV BIZ OS: Your Worship, we oppose the application for 

an adjournment and the reasons are the following; Firstly,

Your Worship's ruling is what is commonly referred to in our 

procedure as an interlocutory one. Now Your Worship, 

interlocutory rulings generally speaking are not reviewable 

or appealable and the Supreme Court has repeatedly turned 

down applications for review on the grounds that they are 

interlocutory. Not, however, all-interlocutory rulings sir, 

fall into that class. Timoll was one such case. In Timoll's 

case sir, there was a refusal to hand over the documents 20

before the Magistrate, and of course the inquiry could not 

possibly be held if we did not have the documents. So the 

Court not only made a special arrangement to hear the matter, 

it constituted a Full Bench very quickly in order that the 

matter may be determined.

But now Your Worship's ruling sir, is an interlocutory 

- of an interlocutory nature of another type. And that is 

that Your Worship has ruled that I am permitted to put the 

question and read the statement sir, to Dr Kemp.

The question then is one of balancing the prejudice to the 30 

two different parties.

Assume / ....




