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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG LOCAL DIVISION, JOHANNESBURG
In the matter of:

Case number:2361/ 71

REOPENED INQUEST: LATE AHMED TIMOL
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SUID-AFRIKAANSE POLISIE

P/sak - P/Bag 302  Tel, adr, “KOMPOL"

TEL.:

Verw./Ref,:

Navrae/Enq.: Ma joor C.A. Wernich

S.7/18/10/1
(B.1) .

29281 x 258

A.

Die Sekretaris van Justisie,

Privaatsak 81,
*RETORIA.

1‘Ib(:) B.

Die Hooflanddros,
Landdroskantoor,
JOHANNESBURG .
DURBAN.
KRUGERSDORP.
ROODEPOORT .

Zons

SAP 148 (f)

SOUTH AFRICAN POLICE

VEILIGHEIDSTAK,
SECURITY BRANCH,

HOOFKANTOOR,
HEAD OFFICE,

PRETORIA.

29/10/1971.

AANHOUDING KRAGTENS ARTIKEL 6(1) WET 83
VAN 1967 (TERRORISME).

A.lo

Ondervermelde persone word ingevolge bovermelde

wetgewing in die opsluitplekke soos teenoor hulle name aangedui,
aangehou.,

(:)(:> 1.

2
3o
4.

D

Naam:

AMOD TIMOL @ YUSUF @ STEPHEN
MOHAMED SALIM ESSOP @ SEEDAT
FATIMA ESSOF @ MAYET
KANTILAT, CHHANGANLAT NAIK @
KANTT

AMINA DESAI

YUSUF GARDA @ CHUBB

MOHAMED ISMAIL MOMONIAT

@ Vrnn/z«/ op 38./0.7/

Detum van Plek van
aanhouding: aanhouding:

22/10/71 John Vorsterplein
Polisieselle
22/10/71 John Vorsterplein
: Polisieselle
24/10/71 John Vorsterplein
s e Polisieselle
23/10/71 John Vorsterplein
Poligieselle
23/10/71 John Vorsterplein
Polisieselle
23/10/71 John Vorsterplein
Polisieselle
23/10/71 John Vorsterplein
; Polisieselle

2/ieecscesnnne



Datum van Plek van
Naam: aanhouding: aanhouding:
8. YUNUS PATEL 23/10/71 John Vorsterplein
Polisieselle
9, HASSEN AHMED JOOMA @ BOETIE 23/10/71 John Vorsterplein
Polisieselle
10, DILSHAD JHETAM @ DILSHADBEGUM 23/10/71 John Vorsterplein
' Polisieselle
11, MOHAMED HOOSEN DINATH 23/10/71 John Vorsterplein
Polisieselle
12, GADIJA CHOTHIA 23/10/71 John Vorsterplein
Polisiesells
13. SHIREEN AREFF 23/10/71 John Vorsterplein
O Polisieselle
' 14. MOEGAMAT NOOR MATTHEWS 23/10/71 John Vorsterplein
Polisieselle
15, CORNELIUS TOBEGA LEKHOGOLE 23/10/71 Florida Polisieselle
| 16. DAVID KENNELLY DAVIS 24/10/71 Durban-Noord Polisie—
N selle
17, FATIMA WADEE 24/10/71 Durban-Noord Polisie-
selle
18, INDHRASEN MOODLEY 24/10/71 Mayville Polisieselle
19, MAHOMED AMIN ESSOP 25/10/71 John Vorsterplein
Polisieselle
20, BULBULIA ISHA 25/10/71 Krugersdorp Polisie-
selle
21, YACOOB VARACHIA 25/10/71 Rossburgh Polisie-
selle
@2, 22. MOHAMED TIMOL 25/10/71 Berea Polisieselle

2

Afskrifte van hulle aanhoudingslasgewings tesame met

n afskrif van gemotiveerde aansoek aan die Kommissaris van die
S.A. Polisie, word ter inligting aangeheg.

Ter inligting,

2 Geliewe hierdie kantoor te voorsien van u besoekverslae
soos bepaal inQJustisie omsendbrief 1/481/12/2 gedateer 5/1/68

X. Oorlede &P 27.00.71
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SUID-AFRIKAANSE POLISIE %:' B SOUTH AFRICAN POLICE
lr.\;“
Pfsak - P/Bag 302 Tel. adr. “KOMPOL"
VEILIGHEIDSTAK,
/ 8/ 0/ (B ) SECURITY BRANCH,
Verw/Rel.: S5,7/18/10/1 i
: ! HOOFKANTOOR,
NavraelEna.: Ia joor C.A. Wernich HEAD OFFICE,
TEL,: 29281 x 258 PRETORIA.
Die Kommissaris, 28/10/1971.
Suid-Afrikaanse Polisie,
Privaatsak 94,
FRETORIA.
AANHOUDING KRAGTENS ARTIKEL 6(1)
VAN DIE WET OP TERRORISME, 1967
1. Aansoek word hiermee gedoen vir die aanhouding van

ondervermelde persone, ingevelge die bepalings van bove

nl,:=-

Naam:

l. AMOD TINMOL @ YUSUF @ STEFHEN
2. MOHAMED SALIM ESSOP @ SEELAT

3. FATIMA ESSOP @ MAYET

4. KANTILAL CHHANGANLAL NAIK @ KANTI 23/10/71

5. ANMIRA DESAI

6. YUSUF GARDA @ CHUBB

7. MOHAMED ISMAIL MOMONIAT
8. YUNUS PATEL

9. HASSEX AHMED JOONMA @ BOETIE

Datum van Plek van

aanhouding: aanhouding: .

22/10/71 John Vorsterplein
Polisieselle

22/10/71 John Vorsterplein
. Polisieselle

24/10/71 John Vorsterplein
Polisiesgelle

John Vorsterplein
Polisieselle

23/10/71 John Vorsterplein
, Polisieselle

23/10/71 John Vorsterplein
Polisieselle

23/10/71 John Vorsterplein
Polisieselle

23/10/71 John Vorsterplein
Polisieselle

23/10/71 John Vorsterplein
Polisiegelle

2/ eietisacennnens

rmelde wetgewing



L Lg

Flek van
aanhouding:

- 2
DPatum van

Naam: aanhouding:
10, DILSHAD JHETAM @ DILSHADBEGUM 23/10/71
11, MOHAMED HOOSEN DINATH 23/10/71
12, GADIJA CHOTHIA 23/10/71
13. SHIREEN AREFF 23/10/71
14 . MOEGAMAT NOOR MATTHEWS 23/10/71
15. CORNELIUS TOBEGA LEKHCGOLE 23/10/71
16. DAVID KEKNELLY DAVIS 24/10/71
17. FATIMA WADEE 24/10/71
18, INDHRASEN MOODLEY 24/10/71
19. MAHOMED AMIN ESSOP 25/10/71
20. BULBULIA ISHA ’ 25/10/71
21. YACOOB VARACHIA 25/10/71
22, MOHAMED TIMOL 25/10/71
2. Brigadier P.W. Kruger het in

wat aan hom verleen word, kragtens artikel 6
(Wet or Terrorisme) gelas dat onderwerpe inge

aangehou word vir onpervraging.

John Vorsterplein
Polisieselle

John Vorsterplein
Polisieselle

John Vorsterplein
Polisieselle

John Vorsterplein
Polisieselle

Jdohn Vorsterplein
Polisieselle

Florida Polisieselle

Durban-Xoord Polisie-
selle

Durban-Koord Yolisie-
selle

Mayville Polisieselle

John Vorsterplein
Folisieselle

Krugersdorp Polisie-
selle

Rossburgh Polisie-
selle ;

Berea Polisieselle

evolge die bevoegdhede
1) van Wet 83 van 1967
volge hierdie wetgewing

3. Onderwerpe is lede van m "Main Unit" en "Sub-Units"

wat m noue skakeling het met die hoofkant
Party van Suid-Afrika in London en hul OF
Die groep is verantwoordelik vir die onla

uiters giftige en opruiende A.N.C

oor van die Kommunistiese
dragte vandaar ontvang,

ngse verspreiding van die
«~ en Kommunistiese Pamflette. m

Hoeveelheid pamflette getiteld "Inkululeko - Freedom" is in hul
besit gevind. Hierdie pamflet is gedurende Julie 1971 per pos vanaf
Johanresburg versprei, Die pamflet word beskryf "as a regular under-
ground journal of our Central Committee" d.w,.,s. die mondstuk van die
en neem die plek van verbode

verbode Kommunisiiese Party van S.aA.
publikasies soos "Fighting Talk" en d

ie "Gaurdian".

Die verspreiding

van die pamflet was bedoel om saam te val met die herdenking van die
50 jarige bestaan van die Kommunistiese Party in Suid-Afrika.

Aangehoudenes ANOD TINOL en MOHAMED SALIM ESSOP is ook

in besit gevind van dertig geadresseerde koev
"ANC says to Vorster and his gang,

erte bevattende die pamflet
your days are coming to an end",

R



@°

Hierdie A.N.C.-pamflet is op 13-14/8/70 te Johannesburg, Kaapstad,
Port Elizabeth en Durban by wyse van die plastiese emmer ontploffings-
metode en per pos versprei., Die swart massas in die R.S.A. word
opgestook, aangespoor, aangehits en uitgelok om die wettige regering
in die R.S.A. deur geweld, terrorisme en sabotasie omver te werr en

te vervang met m swart regering. Op die agterblad van die pamflet
word demonstreer hoe m handgranaat vervaardig kan word,

4, Eksemplare van die pamflet "Inkululeko -~ Freedom"
en "ANC says to Vorster and his gang" word ter inligting aangeheg.

5. U magtiging betreffende plek en voorwaardes van
aanhouding word kragtens artikel 6 van Wet 83/1967 vereis.

6. Aanhoudingslasgewings word vir ondertekening aangeheg.

Mfé/ BRIGADIER.
n/KO¥NISSA : SUID-AFRIKAANSE PQLISIE.
P.W. KRUGER/RK. ’

-

—— e s
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REPUBLIC SF SOUTNH AFRICA.

B ~114997¢
VerwJNr./Ref. No. 11/5/2/3/$8 _
PRETORIA ; KANTOOR VAN DIE-OFFICE OF THE
NAV Amy ;
. YARTMENT B e LANDDROS
el. No, <8 /
JOHANNESBURG.,

4 Novemberl97l.

GEHEIM

DIE SEEKRETARIS VAN JUSTISIE,
PRIVAATSAK 81,
PRETORIA.

VERSLAG AANGAANDE PERSOON AANGEHOU
INGEVOLGE ART. 6(1) VAN DIE WET OP
TERRORISME, 1967 (WET NO. 83/1967)

s Ek wens u mee te deel dat landdros T. R.
Maxted op 3 November 1971 na die John Vorster-
plein polisieselle gegaan het om aangehoudene
AMOD TIMOL +te besoek. Hy was nie beskikbaar
vir 'n onderhoud nie. Dit word verstaan dat hy
oorlede is.

‘ /W~

LANDDROS
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SUID-AFRIKAANSE POLISIE SCUTH AFRICAN POLICE

Pfsak - P{Bag 302 Tel. adr. "KOMPOL" "
YEILIGHEIDSTAI,

S.7/16/1071 "~ SECURITY BRANCH,
Verw./Rel.: (3.1) ’
. ‘ C HOOFKANTOOR,
Navrae/fny:  Majoor C.A. VWernich HEAD OFFICE,
TEL.: 26251 x 258 ' - PRETORIA.
A. Die Sekretaris van Justisie, ; 29/10/1971.

., Priveetsak 81,
f:" &:m-&'-;- Y - .I:JLE O-gIAa

@O B. Die Hgoflanddros,
Landdrcskantoor,
JOHALL.ESZEURG.
DURBAT:.
KRUGERSDORP.
ROQDEPOORT.

AAFBOUDING ERAGTIENS ARTIKEL 6(1) WET 83
VAT 1967 CERAORLS”L) .

Ao Ondervermelde persone word ingevolge bovermelde
wetgewing in ale opsluitplekke soos teenoor hulle name aanzedui,
aangehol,
Naam: .+ Datuom van Plek van
aanhouding: asnhouding:
O #{ 1, AOD TTI0L @ YUSUF ¢ STEPH 22/10/71 John Vorsterplein
- Polisieselle
2, MOHAMED SATIM ESSOP ® SEEDAT 22/10/71 John Vorsterolein
. Poligieselle
3. PATTHA ISSOP @ MAYET 24/1.0/71. John Vorsterplein
_ .- Polisiesells
4. XARTILAT CHHANGAFLAL WAIEK @ 23/1.0/71 John Vorsterplein
XariTr. . . Polisiegelle
50 AVIKA DESAI 23/10/71 John Vorsterplein
. Polisieselle
6, YUSUF (:L1RDA @ CHUBB 23/10/71 Joan Vorsterplein
Polisiesclle
G5 To MOHAMED ISIIATL MOITONIAT /10 71 John Vergtesplein

Polisiesallie

2
Z/ ecocennsoc ot u

G Vevgediak o dio v VWW W ]Vﬂ / d/w
t ! <ol i~ it po- >3 .
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8o
9o
10,

11e

12,

13.
14.

15,
16,

17,

18,
19,

20,
2le

22,

2a

Se A.|P011 sie, word ter inligting aangehege.

n/ K3 TSSAR
Psliv~

IREFIGH

e

YUNUS PATEL

Datum van
aanhouding:

Plek van
aagnhouding:

23/10/71

Hﬁb SE4 AHMID JOOMA @ BOLTIE 23/10/71

DILSHAD JHETAM @ DILSHADBEGUM 23/10/71

JICHAN.ED HCOSEN DINATH

GADIJ 4 CHOTHIA
SHIREEN AREFF
MOEGLITAT hOOR IATTHEYS

CORNELIUS TCEEGA LEKEOGOLE
DAVID KENNELLY DAVIS

FATIIA WADEE

INDHRASEN MOODLEY
MAHCISED AIIN ESSOP

BULBULIA ISHA
YACOOB VARACHIA

MOHATIED TIMOL

23/10/71
23/10/71
23/10/71
23/10/71

23/10/71
24/10/71

24/10/71

24/10/71
25/10/71

25/10/71
25/10/71

25/10/71

John Vorsterplein
Polisicsaelle
John Vorateryplein
Polisiesclle

John Vorsterplein
Polisiesclle

John'V01°terp1ein
Polisiesells

John Vorsterplein
Polisieselle

John Vorsterplein
Polisieselle

John Vorstervlein
Polisieselle

Florida Polisieselle
Durvan-Noord Polisie-

selle

Durban-~Nocrd Polisie-~

selle

Mayville Polisieselle

John Vorsterplein
Polisieselle ‘
Krugergdorp Polisie~
selle .

Rossburgh Polisie-
selle

Berea Polisieselle

Afskrifte van hulle sanhoudingslasgewings tesame wet
m afskrif van gemotiveerde aansoek gan die Kommissaris van die

Ter inligting.

Geliewe hierdie kantoor te voorsien van u besoekverslae
soos bepazl in\Justisie omsendbriefl 1/481/12/2
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25, SAP 148 ¢
pe My
SUID-AFRIKAANSE POLISIE  €.)7¢:> SOUTH AFRICAN POLICE
zﬁﬁﬁg
Plsak: - P/Bag 302 Tel, odr. "KOMPOL"
VEILIGHEIDSTAK,
SECURITY BRANCH,
Verwfhel:  S,7/18/10/1 (B.1
7/ / / ( ) HOOFKANTOOR,
Nzvrae/Eng.: I:ﬂ,jOOl‘ C.A. VYernich HEAD OFFICE,
TEL.: . PRETORIA
29281 x 258 "
Die Kommissaris, 28/10/1971,
Suid-Afrikeense Polisie,
Privaatsak 94,
PRETORIA.
AARBCUDING IRAGTERS ARTIKEL 6(1)
VAL DIE WET OP TERRCRISLE, 1967
1. Lansoek word hieriee gedoen vir die aanhouding ven

ondervermelde personc, ingevolge die beralings van boverme

nl,:-—

Raen:
1. AMOD TINOL @ YUSUP & STEFHER
2. NOEAI'ED SALINM ESSOF @ SEELAT
3. FATTIA ESSOP @ MAYET
4. ¥ALPILAL CHHANGAIILAL KAIK @ KANTT
5. AEINA DESAT
6. YUSUF GARDA @ CHUBB

T+ HNOHAL'ED ISLAIL MOMONIAT

8. YUNUS FPATEL

. 9. HASSEI' AHIED JOOI’A @ BOETDIE

10

lde wetzewis

Jdohn Vorsterplein
John Vorsterylein
John Vorsterplein
John Vorsterplein
John Vorsterplein
John Vorsterplein
John Vorsterrlein

John Vorsterplein

Datum van Plek van
aanhoudinga: 2anrhouding:
22/10/71
Polisieselle
22/10/71
. Polisieselle
24/10/71
: Polisieselle
23/10/71
Polisieselle
23/10/71
- Polisieselle
23/10/71
Polisieselle
23/10/71
Polisiceelle
23/10/71
Polisieselle
23/10/71

John Vorsterrlein
Polisieselle

2/UOIAGEGOOILDG.AS
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Datum van Flck van

Inam: gannouding: aarhouding:
10. DILSHAD JHETAN @ DILSHADBIGUN 23/10/71 John Vorsterplein
Polisieselle
11, MOHLIIED HOOSER DINATH 23/10/71 John Vorsterplein
' Polisieselle
12. GADIJA CHOTHIA 23/10/71 John Vorsterplein
. Polisieselle
13, SHIREEK AREFF - 23/10/71 John Vorsterplein
o Polisieselle
14. MOEGAIAT NOOR MATTHEWS 23/10/71 John Vorsterplein
' . Polisieselle
15. CORNELIUS TOZEGA LEKHOGOLE 23/10/71. Plorida Polisiesell
16. DAVID EEKNELLY DAVIS 24/10/71 Durban-Xoord Polici
selle
17. FATINNA VWADEE 24/10/71 Durben-Koord lolisi
: selle
18. INDHRASEN MOODLEY 24/10/71 Mayville Polisiesel!
19. MAAOMED AMIE ESSQOP 25/10/71. John Vorsterplein
: , Folisieselle
20. BULBULIA ISHA 25/10/71 Krugersdorp Polisie-
e selle
21, YACOCB VARACKIA 25/10/71 Rossburgh Polisie-
) . selle ;
22, MOHAMED TINMOL 25/10/71 Berea Polisieselle
2. Brigadier P.V. Kruger het ingevolge die bevoegdhede

wat aan hom verleen vord,
(Wet op Terrorisme) gelas

aangehou word vir onﬁervraging.

3.

Party van Suid-Afrika in London en
Die groer is verantwoordelik

dat onder

kragtens artikel 6(1) van Wet .83 van 1967
werpe ingevolge hierdie wetgewing

Onderwerpe is. lede van m “Main Unit" en "Sub-Units"
wal m noue skakeling het met die hocfkantoor van die Komnmunistiese

uiters gifiige en opruiende A.N.C.
Hoeveelheid pamflette getiteld "Inkululeko - Freedom" is in hul

besit wevind,
Johanresburg versprei,
ground journal of our Centrsl Com

vir die onlan

hul orpdragte vandaar ontvang,
£se verspreiding van die
- en Kommunistiese Yanflette. n

Hierdie pamflet is gedurende Julie 1971 per pos vanaf
Die pamflet word beskryf "as a regular under-
mittee" d.w.s, die mondstuk van die

verbode Kompunistiese Party van S.4A. cen neem die nlek van verbhode
pudblikasies soos "Fighting Telk" en die "Gaurdian", Dic versyreiding
- vVan die pamflet was bedoel om saam te val met die herdenking van die
50 jarige bestaan van die Kommunistiese Party in Suid-Afrika.

Aargehoudenes ANOD TTLOL en MONANED SALIM ES30F is ook

in besit gevind van dentig geadresseerde koeverie bevattende die panfle
"AIIC says to Vorster and his gang, your days are coming to an end".

3.

¢ 6 e B OoCrOC O,
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Hierdie A.J1.C.-pamflet is op 13-14/8/70 te Johanmnos sburyg, Kaapsiad,
Port Llizabeth en Durban by wyse ven die plastiese emmer ount;lorfingg-
metode en per pos versprei. Dic swart massss in die R.S.A. word
opgestcok, aangespoor, asngehits con uiteelok om die wetcvgc regering
in die P.o.A. deur geweld, terrorisme en sabotasie omver e VEr: on

te vervaeng met m swart regering, Op die agterblad von die ranflet
vord demonstreer hoe m hand; graraat vervaardig kan word,.

4, Eksenplarce van die remflet "Inkululeko - Freedon!

en "“"ANC says to Vorster and his gang" word ter inligting aanfeheg.,

5. U magtiging betreffende 1leb en voorvaardes van
aanhouding word kragtens artikel 6 van et 84/1667 vereis,

6. i .Aanhoudingslasgewings word vir ondertekening asrngeney,
Pl

@0

e

V. PRIGADIER.
n/hO] 5 SQ/ CiUID—.&F IXKALISE POLISIE.
V. ICRUGER/R -

-
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FLEK EN VOORWAARDES VAN AANHOUDING KRAGTENS ARTIKEL 6
VAN DIE WET OP TERRORISME, 1967 (WET 83/1967)

Kragtens die bevoegdheid my verleen by artikel
6 van die Wet op Terrorisme, 1967 (Wet nr. 83 van 1967),
bepaal ek, GIDEON JACOBUS JOUBERT
Kommissaris van die Suid-Afrikaanse Polisie die rlek en
Voorwaardes in die Bylae hiervan uiteengesit as die plek
€n voorwaardes waar AMOD TIMOL @ YUSUF ¢ STEFHEN
T persoon in daardie artikel bedoel (hieronder die aange-
houdene genoem) vir ondervraging aangehou moet word.

BYLAE )
1, Die aangehoudene moet in n gevangenis, soos in

artikel 1 van die Wet op Gevangenisse, 1959 (Wet nr. 8 van

1959) omskryf, te wete tubexSeremeexmacstes John Vorsterplein Folisie-
(hieronder die plek van aanhouding genoen)®®3 ceron word.,

2. Niemand, behalwe m beampte in diens van die Staat
wat by die verrigting van sy ampgpligte optrée, het tot die
aangehoudene toegang nie behalwe met toestemming van die

Kommissaris van die Suid~Afrikaanse Polieie of die Hoof wvan

*dle Velligheidspolisie.

3. Behoudens die bepalings van artikel 6(6) en (7) wet
op Terrorisme, 1967, mag die aangehoudene met niemand buite
die plek van aanhouding in verbinding tree nie tensy vooraf
magtiging van die Kommissaris van die Suid-~Afrikaasnse Polisie
of die Hoof van die Veiligheidspolisie ontvang is,

.4, Geen dagblazie (nuusblaaie), Sondagkoerante, of ander

leesstof van watter aard ookal word aan die aangehoudene voor-
sien nie, behalwe met die voorafgaande vergunning van die
Kommissaris van die Suid-Afrikaanse Polisie of die Hoof van die
Veiligheidspolisie,

5 Behalwe met die toestemming van die Kommissaris van
die Suld~-Afrikaanse Polisie of die Hoof ven die Veiligheids-
polisie, ontvang die aangehoudene geen voedsel of ander eet-

/20000,

s S ' ™
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of drinkware wat deur familie, vriende van die aangehoudene
of deur enige ander persoon, liggaam of organisasie san hom
gestuur word nie,

6. mn Redelike hoeveelheld privaatklere kan by die plek
van sanhouding ten behoewe van die aangehoudene ontvang, gehou
en ter beskikking van hom gestel word.

Te Privaatklere moet by die plek van aanhouding gewas en
skoongemaak woxrd.

8. Die aangehoudene moet, indien nodig, van m genees-
kundige beampte, aangewys kragtens artikel 6 van die Wet op
Gevangenisse, 14959, of m distriksgeneesheer mediese behande-
ling ontvang. Enige mediese of tandheelkundige voorskrifte
deur voorgeneeskundige beampte of distrikegeneesheer voorge-
ekryf, moet onverwyld uiltvoering aun gegee word,

9. Behoudens die voormelde voorwaardes en die bepa-
lings van artikel 6 van die Wet op Terrorisme, 1967 (Wet nr.
83 van 1967), is die bepalings van die Wet op Gevangenisse,
1959, en die regulasies kragtens artikel 94 daarvan uitge-
vaardig, die Gevangenisorders en amptelike opdragte van die
Kommissaris van Gevangenisse vir sover dit van toepassing is
¢p onveroordeelde gevangene wat hul verhoor weeng m beweerde
misdryf afwag, mutatis mutandis op die aangchoudene van toe-
rassing,

10, Gegee onder my hand te PRETORIA op hede die
dag van 22/10/ 19 7.

GENERAAL
ROMMISSARIS : SUID-AFRIKAANSE POLISIE
G.J. JOUBERT

VALLE
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CAPE TOWN. c LeER o 2/1/3035

! FILE

DEPARTRMENT VAN JUSTISIE/DEPARTMENT OF JUSTICE

= YI MINISTER SECRET.

Y. AND H. TIMOL (APPLICANTS) V. THE MAGISTRATE,

JOHANNESBURG AND THE ATTORNEY-GENERAL, TRANSVAAL
(RESPONDENTS) .

1. A copy of the judgment in the abovementioned

matter is attached for the Minister's information.

2. The Court's findings are -
(i) that it was not irregular for the prosecutor
to make his decision not to prosecute before he

had received all the documents from the police (p.9);

(ii) that the magistrate did not act irregularly in
deciding to hold the inquest before he had

received all the documents from the prosecutor (p.10);

(iii) that it was in the magistrate's discretion whether
to allow the representatives of interested parties
to have a copy of or to peruse some or all the
documents. This he could only do if he was acquainted
with the contents of all the documents. But he
never had the documents in his possession and his
refusal was, therefore, an improper exercise of
his discretion. The ruling of the magistrate is
set aside and the inquest is to proceed in the

light of what has been said in the judgment (p. 18 -

\ 20).
/@/\ P8

SECRETARY FOR JUSTICE.
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GEREGTELIKE NADOODSE ONDERSOEK:
TIMOL;

Die stukke hieronder het betrekking. 1Indien die
uitspraak nie in die hofverslae opgeneem word nie

moet A/S(A) asseblief met Juta's onderhandel sodat dit

O wel gedoen word.

Al )

SEKRETARIS.

O
O s
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1300

DEPARTEMENT VAN JUSTISIE[DEPARTMENT OF JUSTICE

GEREGT

MINISTER

|_DEPARTEMENT VAN JUSTISIE
14

ONTV

¥ -

IKE NADOODSE ONDERSOEK:

TIMOL

®o

" b ;U.‘ 3
DEURCESTUU:: uf aziva ¥ uwd N

DEPARTMERT OF JUSTILE |

Uitspraak Timol ondersoek:

die gebou.

M:nm'\v

SEKRETARIS VAN JUSTISIE

Hy het selfmoord gepleeg.

aan u besorg word.

vroeg volgende week klaar getik wees.

1. Oné gesprek in die bovermelde verband het betrekking,

2. Die bevinding van die Landdros was soos volg:

Oorledene is dood as gevolg van erge breinbeskadiging
en bloedverlies opgedoen toe hy by m venster uitge-
gpring het van kamer 1026 te John Vorsterplein en

geval het tot op die grond aan die Suidekant van

Geen lewende

persoon is verantwoordelik vir sy dood.

3. Die uitspraak het langer as vier uur geduur en sal

n Afskrif sal dan

MINIBTER oW JUBRTIRIE EN

V‘\“_- ;oMY T BSE
27 -6-1972
o U
ﬂN!". (VY >
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UITSPRAAK TIM@L ONDERSOEK:

Oorledene is dood as gevolg van erge breinbeskadiging en
bloedverlies opgedoen toe hy by m venster uitgespring het
van kamer 1026 te John Vorsterplein en geval het tot op die
grond aan die Suidekant van die gebou. Hy het selfmoord ge~

pleeg. Geen lewende persoon is verantwoordelik vir gy dood.
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G.P.-5.67593—1971-72—20 000
K.6.
\ LEER No

FILE

DEPA TEMENT VAN JUSTISIEIDEPARTMENT OF JUSTICE

B e L R T Y

B DEPARTEMENT YAM oS f‘i’

GEHEIM

§ -5-1972

GEREGTELIKE DOODSONDER$OEK : AHMED TIMOL.
PRETORIA

. et % gt

1. Die Minister het verneem wanneer die geregtelike
ondersoek na die dood van Ahmed Timol na verwagting
afgehandel sal word.

(:) 2. Die laaste wat by die ondersoek gebeur het, was
<> dat die Landdros geweier het om die inhoud van die
saakdossier aan die Timol familie se regsverteenwoor=
digers beskikbaar te stel. Dié& beslissing is na die

Hooggeregshof op hersiening geneem. Daardie hof het die

Landdros se weiering ter syde gestel en die Landdros

moes gevolglik weereens die aansoek om beskikbaarstelling

AN

39 NVA
A HELSININ

van die dokumente oorweeg. Die ondersoek is nou vir

24 April 1972 op die rol geplaas. Daar is vertroulik

“ONVA

18N Nv

TL6) ~p= ToR]

verneem dat die skynbare lang tydsverloop tussen die

333 -

Hooggeregshofuitspraak en die daaropvolgende ter rolle

O
e

¥ plasing, te wyte is daaraan dat die Landdros 'n

S

redelike tyd gegun moes word om die aansoek in verband

! met die dokumente te heroorweeg.
Q.U—‘ /’)‘ -
/ﬂ/ Soos sake nou staan is dit onmoontlik om te voorspel

hoe lank die ondersoek nog sal duur. Die Landdros sal

sekerlik nie die verloop daarvan wil vertraag nie, maar

N
~c~\=§s
N

q\\i
§i\“
X
<

S

die benadering van die regsverteenwoordigers wat

\_‘ :~ .

daarby gemoeid is, sal 'n aansienlike invloed hé op die

spoed waarmee die ondersoek afgehandel word.

7 ui;ﬂ"/
\c| 72 sexreTARTS VAN TOSTISIE ////,.A. /.
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G,F-5.67593—1971-72—20 000 _ 1300
KAAPSTAD. IEIEEER No__ 2/1/3035
an g
" . C oas .q‘\'Ea v
DEPARTEMENT V ‘g‘L_p\l' PARTMENT OF JUSTICE
/,.- - -
) ARYI MINISTER GEHETIM,
AHMED TIMO BEWERINGS DEUR EERWAARDE DONALD MORTON.
1. Volgens "Die Transvaler" van 14 Februarie 1972 het

daar op 28 November 1971 'm berig in die Britse koerant

<:> "Observer" verskyn waarin eerwaarde Donald Morton, die

CD Methodiste geestelike van Pretoria wat gedurende November

1971 uit die Republiek gevlug het, sekere bewerings aangaande
die dood van Ahmed Timol maak. Hy beweer dat hy van 'n
onfeilbare bron verneem het dat Timol se vingernaels uitgetrek
is, sy een oog uitgesteek en sy geslagsorgane vergruis is.

(Berig gevlag "A")

2 "Die Transvaler" berig verder dat dr. J. Gluckman van
Johannesburg, die patoloog wat Timol op versoek van die

Timol-gesin na sy dood ondersoek het, in 'n brief aan die

<:>C> "Observer" s& dat martelbewerings onsin en dwaasheid is. Hy
skryf dat hy geen tekens van mishandeling aan die lyk van Timol
gekry het nie. Volgens "Die Transvaler" sé& dr. Gluckman -
"As onafhanklike patoloog wat gedurende die
lykskouing teenwoordig was, voel ek dit is my plig
om julle in t%lig dat ek geen tekens van mishandeling,

soos deur eerw. Morton beskryf, aan die lyk van mnr.

Timol gevind het nie." (A)
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3. Dit blyk dat eerw. Morton se bewerings in die
"Observer" van 8 Desember 1971 verskyn het. ' Afskrif
van die berig is hieronder gevlag (B). Daar kon ongelukkig
nie 'n afskrif van Dr. Gluckman se verslag :n sy brief aan die

Aoty LuvF AL u_uvtko)

"Observer" bekom word nie. [ 01’..,
sty }WSO@V\/}t')b‘-’ la{s,"?')

4. Voorgelé vir die Minister se inligting.

Jho24-2.7%
SEKRETAR VAN TISIE.
By %,
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:Ee'éin na sy .'dqod' ondersoek -
\ Dr. J. Gludmﬁl Johan-
sesbuirg s tn 'n BHSE

|llll- iie-

Observer i
Morton wat 'n . t in
l'retoria was, ‘het, ﬂﬁﬁewbo- i

teenwoordlg ‘Was, voel ek dlt is
my plig om julle in'te lig dat
ek geen tekens van mishande-
ling, soos dehir eaiw. Moﬂon

beskryf, nan dle lyk
'l‘lmol evind Ihet nie.”
mom : dlerbe]%::ﬂ:;a hele
00!' e van
Morfon op bladsy twee
zebnuk. Dr. lGhu:hmn brief
tweoep dulen” mimi‘: bh dnrlnv::
afgestaan.

Die Observer wou ook eers
seker maak wie dr. Gluckmsn
is en het' in Johannesburg na-
vraag oor hom gedoen voor hul
sy_brief gepubl het,

Hy is toe beskryf as 'n man
met 'n goele re asie wat nie
st{ sou bly deur dle
:flllgheldspollsle gemrte.l

¥
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Africa "™

{rained health educators and paid |

A METRHODIST minister who
has fled to Britain after being
harassed by the South African
security police for his revela-
tions about the -torturc of
detainces, talked last night
about his speclacular escape.

The Reverend Donald Morlon,
adged 31, 15 now in london, stay-
ing with friends. His wife and
two young children are still in
South Africa,

Today he is "due to fly to
America, ‘'In view of the close
links that scemr to exist here be-
tween the Brilish and South Afri-
can Governments and security ser-
vices, I feel I stand a better chance
of being given asyluim in America,'
he said.

Mr Morton is an unorthodox
churchman. He is an ex-gold
mincr and salesman, a weight-
lifting champion with * a wild child-
hood,’ a man who uses carthy
language to emphasise a point.

He became a Methodist minister
six years ago after graduating in
theology and Biblical studies at
Rhodes University. There he be-
caxme politically involved for the
first time, Me was a founder mem-
ber of the Universily Christiun
Movement. a multi-racial ecumeni-
cal orgunisation unpopular with
the Goverament, !

‘In the next few years small

- things happened which I later real-
- ised the security police had stored

up in their files for future action
against me,’ e said,

At the beginning of this year he
was put in charge of two Preloria
churches: one, for Europeans, in
the suburb ol Hatfeld and the
other in Eersterus, a Coloured
township near by.

*In my first scrmon I put all my
cards on the table, saymg who J
was, what my commilinents wer
and where 1 intended going politis
ally with the Church,” says N\b
Morton. *In about four months 40
members of my congregation al
Hatficld #:ad resigned. I formed
round ma2 a group of committed
young adults, Under the winr_.v_o:,
the church, we started to organisc
the group COCO (Commiunity ol
Committed Quticach).”

COCO wuihed among the under-
privileged, sclting up courses in
literacy. hygiene and baby care. It

orgameed o project selling high-
proicii vitanisa foods at cest price,

E/E/ enrs of X oo, é% o

for the education of African high-
school scholars.

On 25 October the police raided !

the bomes of liberals in five South
African cities and arrested morse
than S0 people, including Ahmed
Timol. an lndian' schoolwaster.
He later dicd in custody after fall-
ing from a tenth-floor window of
the police  headquarters  in

Johannesburg. Police claimed he,

had commified suicide.

Another detainece, Muhammad
Essop, an Indiun stpdent, was
taken to hospital after, interrogd-
tion, A court order was later
oblained forbidding the police to
interrogate him again *in un illegal
manuner.’

Six days aflter the mass arrests

‘e

Mr Morton learned at a party that :

the doctor who carried out the
post-mortem examination on Timol
had spoken privately of finding the
anan’s fingernails pulled out, his
right ecye gouged out und his
testicles crushed. He had further
teen told that upon Essop's admis-
sion Lo hospital the initial diagno-
sis had becn omitted from his card
on the instructions of the security
potice,

Mr Mortop concedes that this
information was secondhand, huwt
says Lhat the sources were impec-
cable,

*On the Sunday 1 told my con-
gregations  exactly what ]

had.

odist minister
of Scuth

.

On the Thursday night, 18 Nov-
ember, hc went home {o colieot
sonie things, "

Warned beforehand that there

was a car with three mer sitting st
the end of Liis road, he took a shart
cut over a rough track. As he was
leaving by the samme golite. his ot
ran into a newly-erected barricade.

He went by the main road and a
car foHowed him. Mt Morton tricd
in vaiu to outpace his pursues,
*\When I got int2 a busy suburb, I
went screeching round corners at 70
miles an hour unt! I finally shook
them off.’

But avhen he stopped at a garage
for petrol, his pursuers drove in
behind him, * They wanted to know
where 1 was going. They said:
*“ Never mind who we are, we
know who you arc and whv you
are running.” 1 jumped iato my car
and left them standing.™

He was quickly picked up by
another car, which he lost for long
enough to reach a block of flats
where friends were living. Soon
the following car was cruising
down the strect and three securily
cars, each with three men inside,
also arrived.

‘1 got one of my ({ricnds to go
out and sce if I'could get 4 plane

" out sooner than Saturday. My

heard about these two men. 1 said |

it was the sevenlecnth death in cus-
tody and that there were 48 sworn
affidavits of torture. 1 atacked the
regine in strident tones.’ -

A week later the police began
interviewing Mr Morton's friends
and members of his congregation.
They interrogated both his stewards
and showed one of them a thick
file on the minister, saying, * We
bave cnough here to put this man
away for Jife)

Mr Morton received a telephone
call from a2 friend saying he was
about to be picked up. He decided
he had to leave. ‘1 felt T could be
more use out of the country.
Besides, I was cimply scared of
finishing up in a cell.

He gol an international pass-
port and booked a Might to Britain.

From the moment he received
his passport he Kepy on the move,
visiting jome only occasionally 1o
make ariangements with s wife,

friend came back with the message
that there was a Malawi Airways
flight at scven the next morning,

‘1 sent angther man pack to my
place to tell my wife to put things
into a holdall and that I was lzav-
ing the country next morning. A
third man went off to get his
father's car. 1 told him to drive it
lo a certain spot at 4.15 the next
morning and (o park it, with a
door open, close to a ditch.

' As decoys. I asked my friends
to drive away from the flat at
hourly intervals during the pight.

The flat wag on the first fioor
with a balcony and, at one end,
steps with a light over them, so he
devided 10 go over the other end
of the balcony dnd drop about 20
fcet to the ground using flex from
clectrical appliances as a rope, He
dressed all in black,

Having dropped successfully, he
crawled to the ditch where the ear
wis wailing. but when he got to
the airport he found therc was no
plaue oot until 2 pan.

At this moment, he recalls; *1




Je

went into the lavatorics and Yomited
out of sheer anguish, 1 decided to
book opcnly on a South African
Airways flight at § p.m., but at the

Tast momest swilyd 1o the Malawi
flight thrce hours <earbier.’

Hec west o o friend's flat and his
wife and chi'dren were brought
there. TRV 2li @ snt to the airpor!
logeihér. -\’E‘,‘.h.mld my daughter
that T was leaving, she held on to
me, scfcaming and crying.'

Under a false name he managed
10 make th2 Malawa Airways flight
that aflerngon, a friendly airlines
official rushing him through im-
[nign:uion and customs. He arrived
in London'on 20 November, It
cost * friendly movements' £1,000
to finance his escape,

Stanley Uys cables fram Cape

» Town: Mr Morton left a letter with

the Rev, W. Shipley, dhairman of
the Northern Transvaal District of
the Mecthodist Church, setting out
his reasons for leaving the country.
Mr Shipley said the minister had

‘becomc convinced 'the net was

closing around him.’ 1

TUKRKD))

Mr Morton®s wile, Sheila, said
e harassment to which her hus-
band had been subjected had
hecome unbearable, *He feit he
wag ir  evave dangey of being
detained by the security police and
he lch that he preferred to carry
on his work in another country.
rather thun languish indefinitely m
« South Aftican prison.’

There is no definitc evidence that
Mr Morton was about to be
arrested.  Ouo leading Methodist
minster herc has expressed the
vicw to me that it is the duty of

the clergy to stay on and not io,
escape, . ) . \f
+ o
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I **»e Recordings/Pta/Hv M. 2081/71 2255
IN TH: SUPREME  COURT OF  SOUTH  AFRICA

(Transvaal Provincial Division).
RETORIA,
28th January, 1S71.
BLFORE THis HONOURABLE Mr. JUSTICI: CILLIé J.P. AND THE

HONCURABLL MR. JUSTICE MARAIS.

In the matter between:

YUSUF TIMOL First applicant
and
HAWA TIMOL Second applicant
and

THE MAGISTRATE, JOHANN&OBURG First Respondent

and

THE ATTORNEY-GENERAL, TRANSVAAL Second Respondent.

-—— —

CILLIé, J.P. AND MARAIS, J. : This application deals with

an inquest held in terms of the Inquest Act, No. 58 of 1959,
into the death of a certain Ahmed Lssop Timol. Timol is
said to have died as a result of falling from a window in
John Vorster Building in Johannesburg while he was in police
custody. When his parents, the applicants in this matter,
were informed of their son's death they appointed an attorney
to act on their behalf. As a result a Dr. Gluckman was
nominated by them to attend, and he did attend, when a
district surgeon conducted a post-mortem examination on (10
the body of their son. At the request of the attorneys
certain specimens, photographs and reports were later given
to Dr. Gluckman.

lleanwhile the police sent the district surgeon's
post-mortem report to the Magistrate's Court and the Public
Prosecutor; after discussions with the police, placed the
report and his information before the Magistrate who usually

conducted /cooooe
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conducted inquests. On this information the Magistrate
decided to hold an inquest as to the circumstances and cause
of Timol's death. He returned the documents to the public
prosecutor. The police afterwards submitted further
documents and affidavits to the public prosecutor. These
papers were put in a file in the prosecutor's office and they
were not handed to the Magistrate.

A senior regional magistrate was assigned to hold the

inquest; a professor in pathology was summoned to act as

assessor; and the Senior Public Prosecutor at Johannes- (10
burg was requested to appear at the inquest.

Eventually the applicants were informed that the in-
quest would be held on the lst of December, 1971. The
prosecutor caused witnesses whose evidence he considered

would be required, to be warned to attend the inquest.

On the 29th November the applicants' attorneys wrote
to the Magistrate and asked that all the statements, documents
and other written information (to which I shall refer herein
as "the documents") be made available to them before the
hearing. The request was refused and the attorneys were (20
informed that no documents in connection with the inquest had
been placed before the Magistrate. The refusal was contained
in a letter dated the 30th November. On the same day the
prosecutor also refused to let the attorneys have copies of
the documents in his file.

When the hearing was opened, the prosecutor announced
that he wanted to lead evidence. Counsel, appearing for the
applicants, raised a point in limine. (It should be said
here that it does not appear from the record before the Court
that the lMagistrate had given the applicants leave to have (30
witnesses examined by their counsel). The point raised by
counsel was that he had not seen the documents. He asked

whether /...c..
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whether they had all been returned to the prosecutor who, so
hé submitted, represented no one at the inquest. He also
stated that he was informed that it was "normal and usual
procedure" to give interested parties or their representatives
an opportunity of seeing the information placed before the
prosecutor by the police. He then formally applied for an
opportunity to peruse the documents.

The Magistrate thereupon referred to certain provi-
sions of the Inquest Act and stated that he wanted to conduct
the inquest as he would conduct a criminal trial and that (¢

everything that applies to a criminal trial will mutatis

mutandis apply to the inquest. He said later that normally

in a criminal trial, statements of witnesses were in the
police docket and were only disclosed in exceptional circum-
stances. He added that he intended giving counsel a full
opportunity of investigating the matter; and after a witness
had given his evidence he would allow an adjournment for
studying the evidence and he would allow full cross-
examination afterwards. When the Magistrate said that he
would like to hear the prosecutor on counsel's application,(20
counsel intimated that the prosecutor, since he represented
no one, had no right to address the Magistrate on this issue
but that he could be asked by the Magistrate to do so. The

proceedings were then adjourned so that the prosecutor could
investigate whether the South African Police wanted to be

represented by him or indeed by anybody.

After the adjournment the prosecutor stated that he

need not appear on behalf of any person; once he was
designated to appear, it was his function, he said, to lead
the evidence and he must, therefore, be in possession of tggo
relevant documents. His duty was to lead the witnesses at
his discretion and the duty of .counsel for the applicants was

t0 /ecoon



@e

eo°

S
to cross-examine them. He gave the assurance, howeveéZéShat

all the evidence relating to the death of the deceased, would
be led. In an affidavit before this Court he explained that
when he referred to leading witnesses at his discretion, he
meant that the prosecutor must, in his discretion, exclude
irrelevant, hearsay and repetitive evidence.

In the course of further argument the Magistrate
indicated that he¢ had not seen the documents at all. He
then called for them and, during a further adjournment,
considered them only to satisfy himself that an inquest must{l0

be held. He thereupon returned the file with all the

documents to the prosecutor to lead the evidence, and ruled
that the information in the statements were not to be
disclosed. It is against this ruling that the applicants
initially came to Court. After certain additions, the
prayers now are the following. The applicants ask for:
"A., An Order declaring that
(i) It was irregular for the proceedings to

have commenced without the presiding

Magistrate having in his possession all (20

the statements, documents and information

in the possession of the Public Prosecutor

and obtained'by him from the policemen

investigating the circumstances of the

death of AHMED TIMOL in terms of Section

4 of Act 58 of 1959,

(ii) It was irregular for the presiding

Magistrate having, during the course of

the proceedings, been placed in

possession of the statements, documents (30

and information to have dispossessed

himself thereof by returning them to

the /...
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the Public Prosecutor.

(iii) It was irregular for the Magistrate to have
handed over the conduct of the proceedings
and the calling of witnesses to the Public
Prosecutor.

B. An Order directing the Magistrate :

(i) To take possession of all the statements,
documents and information now in the hands
of the Public Prosecutor.

(ii) To retain in his possession all the state- (10

ments, documents and information so handed
over to him until the termination of the
proceedings.
(iii) Himself to call witnesses giving the Public
Prosecutor the right to examine witnesses
in terms of Section 11 of Act 58 of 1959."
The prayers in the original Notice of Motion are as
follows : Why
"2. The decision of the First Respondent in the
matter into the inquest of the death of AHMED (2c
TIMOL -
(a) That the statements, documents and information
placed before him pursuant to section 5 of the
Inquest Act, No. 58 of 1959 were not to be
made available to the Applicants! legal
representatives; and
(b) That he would not state what statements or
documents or state what information had been
placed before him pursuant to the said
section 5;" (30
should not be set aside.
"%, Why the First Respondent and the Second Respondent
should /coocce
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should not be ordered forthwith to make available
for the inspection of the Applicants' legal
representatives all such statements, documents
and information placed before the First liespondent
and now in the possession of the Second Respondent
referred to in paragraph 2 hereof; or

Alternatively,

Why the First Respondent should not be ordered to
state what statements, documents and other in-
formation had been placed before him pursuant to (10
section 5 of the Act."
In terms of an amendment an additional ground was added to
the following effect
"That the First Respondent, insofar as he may have
had the discretion to make available the state-
ments, documents or information to the applicants'
legal representatives, in refusing to do so, he did

not exercise that discretion correctly."

In answer to the applicants' allegations the Magistrate

and the Prosecutor explain in affidavits their own actions (20

and how they view the duties of the various persons who take
part in an inquest and in the preliminary steps leading up to
the gctual hearing. This Court has before it affidavits by
the Chief Magistrate of Johannesburg and the Magistrate who
at present deals with all the inquests in that city. They
give evidence of what was done in this particular case and
on the procedure applicable to inquests generally. Magis-
trates from other cities have also given the Court the
benefit of their experience in these matters.

The views of all the deponents and the arguments of (30
counsel in this Court show such important differences in the
conception of the duties of the Magistrate, the prosecutor
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and representatives of interested parties at inquest pro-
ceedings, that we consider it necessary to examine more
closely the objects of the Act and the scheme which is
provided for realising that object.

For the administration of Justice to be complete and
to instill confidence, it is necessary that, amongst other

things, there should be an official investigation in every
case where a person has died of unnatural causes, and the
result of such investigation should be made known. There—
fore the Inquest Act provides that if there is reason to (1u
believe that a death has occurred, that such death was not
due to natural causes and that it was not followed by the
institution of criminal proceedings, there shall be an
inquest as to the circumstances of the death. On a narrower

basis DE VILLIERS, J. in the case of Claassen en 'n Ander v.

Landdros, Bloemfontein en 'n Ander, 1964(4), S.A. page 4 (0).

gives the object of the Act at page 10 as follows
"Die bedoeling van Wet 58 van 1959 is om, indien
moontlik, in die publieke belang 'n bevinding te
verkry deur 'n landdros of die dood van enige (20
persoon wat aan ander as natuurlike oorsake ge-
sterf het, veroorsaak is deur 'n handeling of
versuim wat 'n misdryf aan die kant van iemand
insluit of uitmaak, al dan nie."

The judicial officer who conducts the inquest must
report to the Attorney-General and give his findings on
whether a death has occurred and if so, the date thereof,
the identity of the dedeased person, the cause or likely
cause of the death and whether it was brought about by any
act or omission involving or amounting to an offence on the(30
part of any person.

Provision is made in the Act for the machinery

necessary /ecc..
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necessary to ensure that information about every unnatural
death reaches the person on whom a duty is placed to hold an
inquest. In terms of section 2 of the Act anyone who has

reason to believe that a person has died and that death was

due to other than natural causes, commits an offence if he
does not report the matter as soon as possible to a police-
man, unless he has reason to believe that someone else has
made or will make a report. The policeman to whom the
report has been made or who knows of such an instance shall,
in terms of section 3 of the Act, investigate or cause to (10
be investigated the circumstances of the death or alleged
death. This section also provides for the holding of a
post-mortem examination by a district surgeon. As has been
stated before, such a post-mortem exsmination was held by
the district surgeon in the presence of a medical practitioner
nominated by the applicants. Section 4 imposes a duty on
the policeman investigating the matter to submit a report
thereon together with "all relevant statements, documents
and information" to the public prosecutor, who may call for
additional information. (20
The duties of the public prosecutor and of the
Magistrate to whom he has to report, are set out as follows
in section 5 of the Act
"(1) If criminal proceedings are not instituted

in connection with the death, or alleged

death, the public prosecutor shall submit

the statements, documents and information

mentioned in section 4 to the magistrate;

(2) If on the information submitted to him in
terms of sub-section (1) it appears to the (30
magistrate that a death has occurred and

that such death was not due to natural

causes feeoecs
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causes, he shall proceed to hold an inquest
as to the circumstances and cause of the
death.”

As seems to be the practice in Johannesburg, the
post-mortem report of the district surgeon in this case was
sent to the Magistrate's Court. On receipt thereof the
prosecutor held consultations with the policeman in charge
of the investigations and decided not to institute any

prosecution. Such a decision is, of course, by ho means

final, because it is specifically provided in section 21 of (1C

the Act that an inquest does not prevent the institution of
criminal proceedings, and if it comes to the knowledge of

the Magistrate that criminal proceedings are being or to be

instituted in connection with the death in respect of which
the inquest is being held, the Magistrate shall stop the

inquest proceedings. In any event, the Attorney-General

may on receipt of the report of the inquest and because of
the findings of the magistrate, decide to prosecute a
particular person.
i (20
As indicated before, the prosecutor made a report to

the Magistrate after his decision not to prosecute and the

Magistrate decided, on all the information then put before
him, to hold an inquest. It was suggested that the
prosecutor and the magistrate had not complied with the
provisions of section 5 of the Act, and that all the
documents coming from the police should have been before the
Magistrate when he decided to hold an inquest.

We find, however, that it was not irregular for the

prosecutor to make his decision not to prosecute before he

had received all the documents from the police; he had (30
considered the information at his disposal to be insufficient
for the decision he took. Similarly, we find that it cannot
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be said that the Magistrate acted irregularly in deciding to
hold the inquest before he had received all the documents
from the Prosecutor. At that stage they had both complied

with the provisions of section 5. After the decision by

the Magistrate, it appears'that a great deal of information
was received by the prosecutor from the police, but there is
no indication that any other information submitted would
have had an effect on the decision to hold an inquest.

The object of the Act that an inquest be held in such
circumstances, had been attained, and we consider that (10
there is no justification for setting aside the Magistrate's
decision.

The next question the Court must decide is whether
the proceedings should have commenced before the Magistrate
was in possession of all the documents. In this regard it
is necessary to consider the practice which is said to exist
as well as the following sections of the Act. Section 5
has already been quoted. Section 7 reads as follows :

"7 Except in cases where the spouse or a near
adult relative of the alleged deceased person is (20
being subpoenaed as a witness, the magistrate who
is to hold an inquest shall cause reasonable
notice thereof to be given to such spouse or
relative, provided the spouse or relative is
available and the giving of such notice will
not, in the opinion of the magistrate, unduly
delay the holding of the inquest."”
"8. (1) The magistrate who is to hold or holds
an inquest may cause to be subpoenaed
any person to give evidence or to pro- (30
duce any document or thing at the in-

quest.

(2) /omwsa
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(2) Save as otherwise provided in this Act,
the laws :overning criminal trials in
magistrates' courts shall mutatis

mutandis apply to securing the attend-~

ance of witnesses at an inquest, their
examination, the recording of evidence
given by them, the payment of allowances
to them and the production of documents
and things."

"10. Unless the giving of oral evidence is dis- (1

pensed with under this Act, an inquest shall be

'O held in public: Provided that the magistrate

holding the inquest may in his discretion exclude

from the place where the inquest is held any

person whose presence thereat is, in his opinion,

not necessary or desirable.

"11. (1) The public prosecutor or any person
designated by the magistrate holding an
inquest to act in his stead may examine
any witness giving evidence at such (20

O inquest.

' (2) Any other person who satisfies the
magistrate that he has a substantial and
pacifldar interest in the issue of the
inquest may personally or by counsel or
attorney put such questions to a witness
giving evidence at the inquest as the
magistrate may allow."

"13, (1) Upon production by any person, any
document purporting to be an affidavit
made by any person in connection with (3¢
the death or alleged death in respect

of /oo
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of which an inquest is held, shall at the
discretion of the magistrate holding the
inquest be admissible in proof of the
facts stated therein.

(2) The magistrate may in his discretion cause
the person who made such affidavit to be
subpoenaed to give oral evidence at the
inquest or may cause written interroga-
tories to be submitted to him for reply,
and such interrogatories and any reply (10
thereto purporting to be a reply from
such person shall likewise be admissible
in evidence at the inquest."

In terms of section 5, then, it is the duty of the
prosecutor to submit all the documents - that is all the
statements, documents and information - given to him by the
police to the magistrate. The fact that some documents were
submitted to him after the decision to hold an inquest was

made, does not relieve him of the duty of transferring them

to the magistrate. It is not envisaged in the legislation(20
that a prosecutor should retain any documents he had reccived
from the police. He is not entitled to keep them and
produce them for the first time at the inquest; there is

indeed the possibility that he may, in certain circumstances,

not even appear at the hearing. The Magistrate must have
all the documents in his possession, not only to decide on
whether he should hold an inquest, but also to take various
other decisions and to exercise his discretion in a number of
respects, some of them before the inquest starts.

In the first place the Magistrate must have all (3C
the documents to decide whether, on a particular aspect, he
will accept an affidavit as evidence of the facts deposed to,
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or whether he will call a witness to give oral evidence on

facts about which such a witness had made a statement or an

affidavit. This decision he can only take if he has all the
documents at his disposal. It cannot be emphasized too
strongly that this decision must be taken by the Magistrate

as an independent judicial officer to whom the legislature

has deputed the responsibility of holding an inquest, and it
must not be taken by, for example, the prosecutor whom he

may have asked to lead the evidence. The legislature could
not have intended that a prosecutor, who may have decided (10O
not to prosecute in a particular matter, should be the

person who decides which witnesses are to be called in an
inquest into the same matter, and who should not be called.

In this case the prosecutor had caused certain
witnesses to be warned to attend the inquest. This would
only have been regular if he had been requested by the
Magistrate to do so, after the Magistrate had decided who to
call. When this inquest is resumed it shall be necessary
for the Magistrate to peruse the documents and decide on
the witnesses who should be heard in evidence. It would (2(
not be wrong of him to discuss this matter with the prosecu-
tor or the representative of the interested parties, if he
deems that desirable, but the final decision must rest with
him.,

When he has decided on the witnesses to be called, he
shall be responsible for the notice to be given to the
"spouse or near adult relative" in terms of section 7, and
again he may cause that notice to be given by somebody else.

Furthermore, for the Magistrate to decide whether any
person has a substantial and peculiar interest in the issue(30
or result of the inquest so that he may appear and ask
questions in terms of section 11(2), he must be conversant
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with the contents of all relevant documents. A further

reason why the Magistrate should be in possession of all the

documents at the inquest will be referred to later.

It appears that inquests are often somewhat informal

hearings and this may well account for the misconception
which in our view exists about the functions of the particu-
lar persons who take part in the proceedings, and to which we
have referred.

It has been argued that the prosecutor, for example,
attends the inquest to lead the evidence of the witnesses (10

who are called. We consider this to be an incorrect
assessment of his functions and duties. The words of the

section are that he "may examine any witness giving evidence
at" an inquest. That implies something more than leading

a witness and, as a result, not being able to cross-—-examine
him, We think that the legislature has provided for the
presence of the prosecutor at an inquest because of his
relationship with the Attorney-General, who has a real
interest in the proceedings. That the Magistrate may depute
another to act, may be because of circumstances as, for (20
example, where no prosecutor is available. The prosecutor,
we think, is also present so that he can assist in bringing
out the truth. Otherwise it is possible that the Magistrate
may hold an inquest without anybody present to examine or
cross-—examine the witnesses. It may be convenient for the
Magistrate to ask the prosecutor to lead the evidence. Such
a request would be regular, provided that he, the prosecutor,
does not decide who to call, and that he is not hampered by
the rule against cross-examining one's own witness. It

must be remembered that the witness is the witness of the (30

Inquest Court and not of a party.
Representatives of interested parties may only put

SuCh /eecooos



Qo

- 15 - M., 2083/9,

such questions as the Magistrate may allow. Basically his
duty is also to assist in arriving at the truth. The
Magistrate must exercise his discretion when he considers
whether to allow a particular question or not, and it would
depend on the particulars of the matter being investigated,
subject to the basic reason for the presence of the interest-
ed party or his representative, namely to assist the Court in
determining publicly the circumstances of the death of the
deceased. Of course, he also has a duty to protect his
client's interests. (10
It is also because of the informality of inquests
that the presiding Magistrate - again in his discretion -
follows an informal procedure with less rigid rules. This
he may do, provided his rules and procedure are not in con-
flict with the provisions of the Act, or with those princi-
ples which ensure that justice will be done, or that they
do not make it impossible for him to perform his functions
properly as a judicial officer holding an inquest. Some of

the provisions of the Act from which he may not depart, are

those which deal with the acceptance of evidence produced by(20

way of affidavit, and those making certain rules pertaining
to a criminal trial applicable to inquests. These last-
mentioned provisions, however, do not mean that the hearing

must be conducted as if it were a criminal trial. Some of

the important differences between an inquest and a criminal
trial should not be ignored. We have already referred to
the question of informality; of that there can be very
1ittle in a criminal trial. Furthermore, at an inquest
there is no accused person and even if there is a suspected
person, he may be absent and not represented, and he should(30
not be prejudiced, as may be the case in a criminal trial,
by his silence. At an inquest there are normally no
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opposing parties and the State is not attempting to prove a
case against an accused. As we have said, the Magistrate
must guard against conducting an inquest as if it were a
criminal trial. Nevertheless, the inquest must be so
thorough that the public and the interested parties are
satisfied that there has been a full and fair investigation
into the circumstances of the death.

Other duties of the Magistrate, such as ensuring that
the conduct of the inquest does not pass out of his hands,
have already been mentioned. (1¢

Finally, there is the duty of the hagistrate to
decide whether he is to allow interested parties to see the
statements of witnesses before they testify, and documents
before they are produced in Court. At the time of this
inquest counsel for the applicants asked for the copies of
all the documents in the file, or for leave to peruse them.
During the hearing in this Court the right to ask for the
production of individual documents instead of the whole
file, was mentioned and argued.

The application at the inquest was made, so it was (20
stated, in accordance with the normal and usual procedure
which has been followed in the Inquest Courts for many years,
whereby interested parties could obtain or see the documents
submitted to the Magistrate by the prosecutor in terms of
section 5. The applicants say in their founding affidavit:

"We have been informed that it has been an invariable
practice throughout the Courts of isouth Africa that
upon commencement of an inquest all the statements

and other documents in the file have been made
available to interested persons, including the (30
legal representatives of such persons as had

locus standi to take part in the proceedings."”
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In this respect the applicants' evidence is based
entirely on hearsay statements. After reading the

affidavits of a number of Magistrates who deal with Inquest

Courts in different parts of the Republic, we have come to
the conclusion that no such general practice exists.

Furthermore, the Act itself does not deal with this
problem, either directly or by reference. On both sides,
however, arguments were advanced based on certain provisions
of the Act. At the inquest the Magistrate referred to
section 8(2) and intimated that, as in a criminal trial, (10
so too at an inquest, the statements of witnesses could be
seen only in exceptional circumstances. We do not think
that this provision applies to the perusing of documents
at an inquest because the rule in criminal cases is based
on the fact that the statements in a criminal case are
privileged. At an inquest there are no parties who can
claim such a privilege.

On the other hand it was argued that all the documents
formed part of the record which, in terms of section 17 of
the Act, has to be submitted to the Attorney-General, and (20
in terms of section 19 eventually become part of the records
of the Magistrate's Court. The record, it was argued, is
open for inspection because it is a public document. How-
ever, the Afrikaans version of the Act, which was signed,
refers to the "notule" of the inquest. That is nothing
more than the minutes of the actual proceedings of the
Inquest Court. In section 19(2) there is a clear distinction
between the '"notule" of the inquest and the "records" of
the Magistrate's Court, which is rendered as "stukke." It
may perhaps be added that the Magistrate has in terms of (30
section 2 to record the evidence of witnesses as if the
inquest was a criminal trial, and that means that it should
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in the circumstances have a record which is so comprehensive
as to show on which evidence or affidavits the Magistrate
relied for his findings. That does not mean that, for
example, documents not used at all at the inquest should
form part of the "notule" or record. The "notule'" are made
at the time of the occurrence at the inquest and contain
only what transpired there and what was relied on for the
findings.

It was argued that to show the documents to the
prosecutor, for example when he is to lead the evidence, (10
and not to the interested party, was unfair and against the
principles of natural justice. This argument, however, is
based on the supposition that the prosecutor and the
interested party are parties in a law suit. However, to
refuse opportunity for a perusal of the documents may in
certain circumstances hamper the search for the truth.

The evidence of the Magistrates who deal with in-
quests, indicate that it is not uncommon that copies of
particular documents are given to the representatives of
interested parties at or shortly before a hearing. This (20
does not seem to us to be irregular. If the Magistrate
considers that by doing so he will assist in the conduct of
the inquest and in arriving at the true facts, then he is
undoubtedly entitled to allow the parties to see the
documents. It will be in his discretion whether he allows
them to have a copy or to peruse the document, and it will
be in his discretion whether it is to be allowed in respect
of all the documents or only in respect of some of them, and
as to when this is to be done, of in what circumstances or
subject to what conditions the perusal is to take place or(3u
the copies are to be delivered.

The Magistrate in this case gave a number of reasons
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for his refusal, but whether they would apply if copies of
individual documents were asked for after he had seen the
documents in question, cannot be said at this stage. It
does appear, however, as if a refusal on the grounds that a
criminal prosecution may follow, would not be a good ground
in all cases, because the inquest is an independent enquiry,
divorced from any steps the Attorney-General may at the time
or later take. On such matters as the privilege attaching
to documents, camaging or defamatory matter in statements,
hearsay evidence in statements or affidavits and the possi-(-1O

ble disclosure of the names of informers, on these matters

the Magistrate can only decide and exercise his discretion

in respect of each particular document. It is not possible
to enumerate the circumstances which must be taken into
account because what those circumstances are would depend
on the particular circumstances of the case and the naturc
of the document. We think that in exercising his discre-
tion, however, he should keep in mind that an interested
party may be able to assist in ways not yet aoparent to him
or to the prosecutor on the mere perusal of the documents,
and also that he is busy with an investigation in which the
Attorney-General, the public and the persons he has allowed
to be represented, are interested.

The same considerations would apply to the question
whether the Magistrate should give the interested parties
a list of witnesses, deponents and documents, and whether
he does do so or refuses, is again a matter in his discre-
tion.

In this case then the Magistrate had to decide

whether he would allow the interested party to peruse the(30

documents or some of them. This he could only do if he
was acquainted with the contents of all the documents. But
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he never had the documents in his possession and his
decision to refuse a perusal was, therefore, an improper
exercise of his discretion. The reason for this irregu-
larity is the non-compliance with the provisions of section
5 of the Act, namely, that all the documents were not
submitted to the Magistrate. It has been said that the
decision has caused prejudice to the applicants. This may
well be so and, of course, it is not removed by an assurance
that all the witnesses will be called or that adjournments
will be allowed for a consideration of evidence which has(10
been given, because there may be other reasons why it would

serve a better purpose if the documents were submitted to

the interested party before the evidence is given.

The ruling of the Magistrate, therefore, cannot stand
and must be set aside. Furthermore, the Court cannot
substitute its own decision for that of the Magistrate.
dven if that was allowed, it would in this case not be
possible, as the Court does not have any knowledge of the
documents.

Finally, it is not necessary to make specific orderg20
on the prayers of the applicants and the Court has been
asked to make no order as to costs.

The Order of the Court, therefore, is the following:-

The First Respondent's decision that the applicants'
legal representatives were not allowed to see the documents
which should have been submitted to him, is set aside.

The inquest into the death of AHMED rSG0P TINMOL is
to proceed in the light of what has been said in this
Judgment.

e — = —
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HOUSE OF ASSEMBLY — There were further bitter clashes in the
Assembhly yesterdsy over security matters, with the Minister of Justice,
Mg Pelser, at one stage sécusing the United Party of helping the commit:  ompd®
nists. The Opposition's chief spokesman on justice, Mr M. L. Mitchell, in

.o We kaye

turn, accused Government
by their attitnde to the death

Reading from a directive
which, he said, had been {ssued
by the South African Commu-
nist Party, Mr Pelser quoted:

“We, the accused, must
t »'He then

urm@...-m. In:
decs utnpukpwvhub
going on”

—

the
looked at UP members and
added: *And you pecple dre

| detained

assisting them.”

Mr Mitchell (OP, Durban
North) jumped o his feet: “1s
the  Minister_entitled to say we
are assisting communiits and
e enemy?®

The Speaker, Mr H. Klopper,

ssked Mr Pelsar;to vepeat what

'h& bad mld. After he bad, Mr

 Kilopper allowdd the next
speaker to continue.
INQUIRY

Mr Mitchell said there had

bee! daus
g:i: to criticismiby ! the vUPch

improperiy.

He sild Mr Pelsar ‘had said
South Afiea did not have
Qetention’ without trial "Mr
Pelser interjeated: “I still
maintsin that”

NONSENSE

Mr Mijtchell: * You still do?”
Mr Pelser: “ Yes. You know

1t is nonsense.”

Mr Mitchell: “This Minister
does not seam to'know what'is
golng on."

Spesking, next, Mr Pelter
said & |person’ was pormally
m!g g;lrlt,.nf':.the cas
A
of datention under the Terror-
ism Aci, provision was made
for. proper. questioning by the

*police  beforalthe pérson

Mr R, G. Hourqyabls (UP
nﬁmiﬁ):“mﬂn';;«dodth‘n
it ‘isfindefipito, it s without

Mr Palser:| “Fqr the usual
period of 48 hours it"is also
‘without trial”

CONFIDENTIAL

‘Mr Palser sald Mrs Taylor
hid slated last session shzlhad
confidential information that a
gergeant ‘Andries van Wyk wis
involved |in an assaultfon the
Imam Haron which Wwils respon-
sble for the subsequént de-
cline in his condition, finally
leading to his death.

She hiad then been asked' by
the Attorney General-to ém-
vide him with the informatien.

-

{Ministers of harming the country’s image
‘of!Mr. Ahmed Timol while in detention.

“ You know. what her reply
wast? asked Mr Pelser. *She
claimed  parliamentsry privi-
lege.”

As members on both sides of
the House shoutsd. interjec-
tions, Mrs Taylor stood up to
ask whether ‘she could ask'a
question, Mr, Pelser refused to
allow her to do so.

HARM

Barller Mr Mitchell sald the
attitude of ‘Government’ Minls-
ters ‘to' the Timol death 'had
dope more harm to 'South
Africa’s |mage abroad than
anything ‘elss which had hap-
pened in the past six months.

He said there had been a
smear campaign, started by the

e Minister, ‘agaipst’ the
Opposition and’ other hodies
which had requested a judicial
commission of inquiry.

i EBCTION SIX
The Leader of tha Opposl-
tlon, 8ir,de Villiers Graaff, had
askod 'afier

o Minister

sald | that only :ﬂn:ureoplo had
s0 far committed suicido while
in detention. * How many more
have we got to'have befors we
protact  the police and  allay
public feelings by appolnting &
commisslon of nquiry?” sald
Mr Mitcheil.

abroad "'ﬂ,fm ;

e
without trial® |

Vorster .
enters

debate

HOUSE OF ASSEMBLY —
the no-conft-

the Asssinbly, what his.
atiitude was to devalua-
tont :
He 'did this (after My D. D.
'Baxter (UP, 'Constantia) had
called /devalustion ‘an act of
insolvenay, ‘and (a delberats
;actiof lowering the|standards
of Sonth Afriea in comparison
with those of comntries which
had not devalued by as much.
Mr Baxter. said, too, the Govern-
ment had not beon frank im
placing  the problems and
difficalties of devalustion be-
fore tha conntry.

conteived ” directive to finan-
clal institutions which was !
conflict with the 1xw, (zoigh

= import
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nesburg

The court ordered the
magistrate to! study. the ‘doau-
‘ments, but gald| that after this
"1t was still in the magistrate's
discretion as to what documents

ed parti
when'"he ‘fell from the 10th

floor; of John Vorster Square
while! in Security ‘Police cus-

tody.
| His ﬂmnts, Mr. Yusuf and

lawa Timol, applied to
| the ‘Supreme Court for an or-

|| ger granting them accessito all
‘|| documents

concerning  theln
son's death after an inquest
opened’ in the Johanneshurg
JMagistrate’s ‘Court on Decem-
be’i‘h 1 last aﬁn. o

e presiding magistr )
J.J .-'an'da v llferg, E‘:tlreiﬁsed

-access to-the/documents by Mr.

|| and Mprs. Timolis legal nepre-

sentatives,
DISGRETION
In a joint judgment yester-
day the Judge Presidentiof the
Transvaal, Mp. Justice Cillie,
and! Mr. Justice U: F. Marais,

|| found’ the magistrate’s ruling
)| to bel irregular,

The judges seid the Inquest
Act stated that it was in a

4 mafintrate’s discretion to grant
{ interested parties access to in-

quest documents. v
Howaver, they found that the
. magistrate presi over the
#Timol inquestihad ekercised his
discretion”” “improperly” be-
cause he had not studied the
ingeet documents himgelf, Be-
ﬁ:k e of this he was wrong in
The judges ordered that the
magistrate! study :ll.lqﬂ&he docu-
‘ments involved in the inquest.
But after this it was|still inithe

St it e
me; of the T ’
and ordered that the inquest
resumed, be, conductsd ypon
these lines, '
The judges gaid'the 1
Act stated’ that before'a magis-
| trate could’ ‘exercise’ His

| \etetion to withhold documents

to

Timol ,mm Had " not " dohe
i this‘and'thiz %vas a contraven-
tion (ofthe #ct.

rthormore.  the

from interested parties, he'had
Intece:

juages

of the Inquest
| all the documents
‘posgession
magistrits at an inguest.

This’included!documents and
mtetg;ngnts vecelved! ab any

later !
'h%ld ‘an’ inquest; The progecus
W

Mr. Ahmed Timol, were refused ace
quest into their son’s death.

could be'inspectéd; by interest- |

es. -
| Mr. ‘Timol, 80, a Roodepoort
schoolteacher died last year

m s disaretion s to
| whichffdocuments: could be in-
\spected by interested es.

into ‘Mr. Tifiol's death; when |

es 8aid the inqg_e:t i

id; 4t was the prosecutor’s | ths
duty, in_tapms: of section five || g
Act toi%ub_:ﬁ‘t- asted

to the presiding |

| have in

STAFF REPORTER
- THE PRETORIA Supreme 'Court Yyesterday set aside a ruling by a Johan-

tor v:lu not -eéa_t!tled to retain
any. documents' concerning’ ap
icn:l;uest_ ~— even though ,hlg :g

ved|them during the'inquest
8,

Proceedings,

The' Inquest Act stated  that
all' posgible information had to
veach| the' person whose duty
it was to conduct an inquest.
Ang it was ¢l £ this per
#oniwas the magistrate ‘and /not
the prosecutor,

e. legislature could not

to be| the gmﬂ on'to conduct an
inquest; Tt was not ‘thel/prosa,
cutor, ‘but the ats ‘who
decided  what = witnesses o
call” ‘and to hear evidence

In order to do this, as walk
'2:1 Iigtdéaide which parties had.

s keg&'b'}n the matier, twas
| Decesgary for aglstrits
to Be in __ﬁs J:F'ﬂll the

agesgion
relevant déciiments,
5 the role of the
rosecutor. at an ‘inquest, the

| Judges] said- it was generall:

‘accépted that .inquests in
aly t%gk on the'form of infor-
mal hgari%fs.

Nevertheless, the legislature
provided ‘that & prosecutor
attend’ an ‘quest primarily
because he vepresentsd the in-

| terests of ‘the Attorney General

who, ‘at a later stage, could
gaclﬁe to ‘institute a prosecu-
on.

INFORMALITY.

Also the prosecutor

greasnt at’ an ‘inquest so tz%%.

’he could assist‘in bringing out
the truth. The o ject of :ld-
ing an inquest was at/all times

to "obtain ‘the truth| as far as |

was posgible,

_And| because of the infor-

mality: ;q£f_ quests, 1b wasinge
I for'tiie magistrateito

allow the progecutor to lead

..evidence "provided. the: proge-

cutor dig| tno_t. decide on which
)

‘The judges emphasised. that
8 m Q!'Q gh
guard

at all times be'in fiull control
of/ the pro s ‘and| exer-
cise 'his function' as an inde
‘pendent hidicial officer.
Although an inguestin some
ways followed ! the same proce:
dure as'g criminal trial; it was
ot & cviminal irizl, end it was

not'a {r
‘Bpa : | th gistrate’s’ duty to jguard
The Public Prosecutor inithe | Jaggl%%gtﬁ‘g. - iy 95

Thera w 1o opposing
partiesiat an inguest: However,
8 eriminal ‘it was

ested  parties wexe s
thab 1 gull ':i'nqtﬁlal”

YBrought toilight.

' | The judges réjected the mag-
aftar a decision to fsl:utezs’j ’l'gll.!ll

s grounds’for of
acoess to Gocuments, sgying that

tended! the prosecutor |

ould " always
against this. ‘He should |
“£0!

1 'no ‘kmowl

ional magistrate in termg of which the. parents of a detainee,
ess to. documents concerning the in-

p—— e

the possibility of a criminal
triallatey, or that the documents
may contain defamatory, state-
ments, or that they could re-
veal  the identity of an' inform.
er, did not'apply at an inquest.

.An inquest was completely
dwdihgs fll;iog eruld 5 pgl:;
cesl . |CO! 0881
follow later. ?

And, the judges added, the
magistrate, when exerclsing his
discretion to allow' access to
‘documents, should bgar in
mind| that the intereated’ par-
b o ) R € s

: g information of
kmown to/the iprosecutor or the

investigating authiorities.
Proceading.

5 The g%%ges found mggﬁg
een no/irfegularity—as
M. Timol's parents — in
t the magistrate) had not
received ' all the information

concerning the inquest prior '

to 'his detision’ to] order one.

The magistrate had recsived
enough intormation from the
‘prosecutor to! enable him to
order an inquesl. And it was
nob arregular for hum 1o do so
even' thougn more;information
\was ob d ‘later by the prp-
secutor,

COMPLIED

Bath t%m l1111v(<;|ecu1:o_tu agd t_hﬂc:
magistrate. had complied wi
the ‘provisions - of the Inguest
Act. They had enough informa-
tion to, satisfy the object of
the' Act, which was to hold an
inquiry ‘if arperson had died an

| unnatural depth,

Turning to argument by
counsel'for the applicants, that
the Timol family would be
pliejgdlce& if they. were not
granted’ ‘access to all the in-
quest documents, the judges
rejected assurances by
State t  cross-examination
of ‘'witnesses would he allowed.
They conceded that certain
advantages could be gained if
the Timols were allowed ac-
cess to the documents.

However, after studying the
g:.?m nts, it was the magis

rate’s discretlon whether to
grant’ access to' them.

The judges s::lso consider:ﬁ
.Wl‘ﬂng argument suggesting
‘the (documents formeqd tHe in-
quest 'record was wrong, Docu»
mrﬁis nat ua;jt‘ll. in :l:te inquest
proceedings’did: not/form part
of the'inquest yecord’and were

not public propeity, gsiclaimed
A byAtEug aDphoate

ough: the ruling of the |

th documents was| set aside, |

the ll-d%u ges sald, the court
i b . | @uldihd_mﬂfe an' alternative
eld and - all the facts, ag | g j
| far’" ms' possible, had

‘Bven if we were able to,
we cannot substitute the ruling
of:. the, magistrate, as we have
e of the contents
ot the documents,”

48



(Fyom 'Page 1)

more Teagons why police state- |
ments (khould not bal made |

known before | being included
in the nquest record They
" might' be dafamatory 6r 1rrele-
stfi:ft; '_ﬂ‘wmﬁﬁtﬂ aveal’
lden! 0 Armars.
e e

gir:ddm‘..m.s]m |
.:Mwoiﬂ?.?%m that,
o' gengral| A
not make avallal
| ments’
The Inquest could he cut
short ‘at any point to maks way

nal
f asked that the
Timols" application 'for access

to, the, .inquest pars  be
.lnduldtr would

dismissed ere
tb:ﬂx:o appl!gmon fqr_m “by

1o the docu: |

foe a Brinal tral. Ioap oot |
?uoﬂumﬁ.ﬁ‘ th "up%;tm%, int

L

————n



@o

OO0

_.—aﬂ'.'_‘al‘

50



Qo

Sloy 4/1/72\

(Wihy: Tomol)

inquest is

delayed

IT may be several weeks .
before the inc uat into the
death of Mr Ahmed Essop
Timol at John Vorster
Square is resumed. *

The inquest was adjourned |

on its dey, December

1, 'to' bhtaln) Emprompumﬁ
declsion on whether Mr Timol's .
relatives should ‘have access"
o S kS NS Al

B‘i‘iday the Supreme
Court set aside’ the ‘magis-
‘trate's decision tq refuse
access but ruled that the
magistrate was entitled to use
his discrefion “in the light of
this judgment” as to the ex-
tent of access. .

For this, the Supreme
Court said, he had to be fully
acquamted with the inquest .
papers.

The Deputy Chief Magistrate
of Johannesburg, Mr N. Ww.
Blem, said today that the in-
quest magistrate, Mr J. J. L.
de Villiers would first thave
to study the Supreme Court
judgment. The ‘full text was
still being- awaited. Then he
would have to study the in-—

= ,‘d_ o

que_ﬂt file, 2

l—w“-‘.—l.&- .
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FILE

EMENT VAN JUSTISIE[DEPARTMENT OF JUSTICE

NADOODSE ONDERSOEK : TIMOL.

1. Mnr. Coetzer berig telefonies dat die Hof vanoggend
in die aansoek in verband met die Timoldokumente

die landdros se bevel om nie die dokumente aan die

(:)(:) "verdediging” beskikbaar te stel nie ter syde gestel het.
Die grond waarop dit geskied het was blykbaar dat

die Landdros nie 'n behoorlike diskresie uitgeoefen

het nie.

2. Die Hof het egter nie self 'n bevel gemaak nie wat
daarop neerkom dat die Landdros weereens die stukke

sal moet oorweeg en weereens 'n besluit daaroor sal
moet maak. Meneer Coetzer sal met die Polisie

oorleg pleeg oor die verdere optrede.

QO

The 22172
SEKRETARIS VAN JUSTISIE.//
(=

=4
(e Sz
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2/1/3035(Hv)
The Deputy State Attorney -9
Private Bag 9, ’ 2 -2 ts72
JOHANNESRBURG .

O INQUEST ENQUIRY : AHMED TIMOL : YOUR NO.

The Department agrees that an appeal should not
be noted.

The Registrar of the Supreme Court, Pretoria
has been requested to furnish this office with a copy
of the judgment.

H. J. TALJAARD
SECRETARY FOR JUSTICE.

"
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) 485
:tjvale Bag } 0 In reply plea.:o quote
rivatsak, REPUBLIC OF REPUBLIEK VAN 8y beantwoording gee op
Tl ™ | 282736 SOUTH AFRICA SUID-AFRIKA ne.T/71/4092/P4
Room No. Nr.
Kamer Nr. }
CJd B/ EDUT Office of Deputy Stata Attorney,

Kantoor van Adjunk-Stasisprokureus,

First Floor,
Eorste Vlices,

New Supreme Court Building,
Nuwe Hooggeragshol-gobou,

Von Brandis Square,
Veon Brandisplein,

Von Brandis Street,
Von Brandisstraat,

Johannesburg,

31st January, 1972.

Secret:
Private
FROTCORT

re: INQULST SVQUIRY : AITWD TINOL,

Te DMurther to my evenly numbered rinute of the
26th instant, I have to advise that the Court delivered a
vnanimous judgnient on the 2%th instant.

2, It was an oral judgment and arransements have
been made to obtain a copy of the judgment as soon as it has
been typed, when you will be furnished with a copy thereof,

3. The Court set aside the ruling of the presiding
lagistrate not to furnish conies of statements, documents and
information to the legal representoties of the deceased
parents, and ordered that the presiding liagistrate takes pos—-
session of the file at the resumption of the inquest pro-
ceedings, reads the papers and then exercises his discretion.

4, In the circumstsnces I am of the orinion that
an appeal should noi{ be noted,
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TIMOL DEATH

GENEVA.—Tbe International Commission of Jurists
(IC)) yesterday called on the South African Govern-
ment to permit an ‘impartial international inquiry into

the death of the detainee,

Mr. Ahmed Timol.

In an article in the latest
issue of its publication, Review,
the ‘Geneva-basefl international

legal body also called on South |
Africa to end arrests and de-

tentions without trial and 'to

1 repeal the Terrorism Act, Sup-

pression of Communism Act
and raclally.oppressive laws.
“The insidigus nature of the

Terrorism Act has been demon- :

strated once dgain by the trial
of the Dean of Johannesburg
and by his condemnation of the
inhuman minimum sentence 'of
fivi'g years’ imprisonment,” it
said.

Another article said the rule
of law had collapsed in Guinea,
leaving fits citizens defenceless.

“Arbitrary = arrests, deten-
tions wihout trial sometimes
lasting for years, ill-treatment,

cruelty and torture o detainess
have 'all’ becdme ‘common Euf-

rency,'" /it said.
“From time to time a series

——rr

of summary executions are an- |

nounced without anyone know-
ing where, when, how and hy
whom the people executed have
been tri#d.” — Sapa-Reuter.

55
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2/1/3035

CONFIDENTIAL. 20 -1p- 197

The Deputy State Attorney,
Private Bag 9,

JOHANNESBURG,

INQUEST ENQUIRY: AHMED TIMOL,

1« A copy of minute No, 1/5/4(2361/71) dated the 14th
December, 1971, and the annexures thereto, are attached,

2, It will be appreciated if you will act on behalf of the
respondents,

3. Kindly keep the Department informed of Ffurther
development s,

H. J. TALJAARD
SECRETARY FOR JUSTICE.

The Magistrate o
JOHANNESBURG. 20 -12- 197

Copy for your information,

H. J. TALJAARD

H

~ gl

0 % SECRETARY FOR JUSTICE.
5 fHe .

T

sty
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IN_THE SUPRFME COURT OF SOUTH AFRIGA
(DRANSVAAT, _PROVINGIAL DIVISION)
In the matter between:-
. . _
YUSUF  TINMOT
and
" HAVWA TIMOL Applicants
and
Firss
THE MAGISTRATE JOHANNKESBURG Respordens
THE ATTORNEY-GENERAL FOR THE Second
TRANSVAAL Respondent
NOTICE OF MOTION 1IN TERMS
OF RULE .53 5

T0 THE ABOVE-NAMED RESPONDENTS:

3

You are hereby called upon to show cause
to this Honourable Court on Tuesday, l4th day of
December 1971, at 10 o'clock in the forenoon or so

soon thereafter as Counsel may be heard why -

ot

(Fes

1. The Applicant's Jajilure strigtly to compiv )
A
v

with the provisions of\Rnln 5% relating to the

Form nt' thin Nolice o Motion and the time alloved

YO cisacasen
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to the Respondents to file an answer should not

bﬁ_fgﬂﬁsﬁﬁﬂ*—‘

The decision of the Pirst Respondent in the
«
matter of the inquest into the death of AHMED
TIMOL -

s,

(a) That the statemenis, documents and
information placed before him pursuant to
section 5 of the Inquests Act, No. 58 of 1959
were not to be made available to the '
Applicants' legal representatives; and’

|
(b) That he would not state what. statements or

documents or state what information had been
placed before him pursuant to the said

section 5;

be set aside.

The First Respondent and the Second Respondent
should not bé ordered forthwith %o make available
for the inspection of the Applicants' legal
representatives all such statements, documents and.
information placed before the Tirst Respondent and:
now in the possession of the Second Respondent

referred to in paragraph 2 hercof; or

Altornatively, . . ,

why the First Respondent should not be ordered to
atale vhat statements, decuments and other

infarmation has heen placed tefore him pursuont

/80 seenennen :



—— e

to section 5 of the Act.

AND FURTHER TAKE NOTICE +that the Applicants

‘have appointed as their attorneys the persons, whose

names end addresses appear nereunder, as the persons,

upon whom any reply may be served.

ON the grounds of urgency set out in the

Applicants' Affidavit, you are kindly requested to file

any reply you wish to make before twelve noon on Monday,

the 13th day of December 1971,.in order to enable the

.
N

DATED at JOHANNESBURG this

of:

? c/o:

T0:
THE REGISTRAR OF THE ABOVE
HONOURABLE COURT,
JOHANNESBURG.

\

AND TO:
(1) THE TTRST RESPONDENT,
JOHANNEDBURG .

(2) THE ATTORNEY-GENERAL,
PRETORIA.

matter to be determined before the 15th December 1971.

9th day of DECEYSER, 1971.

//03‘. V%

M.S.H. CACEAGIA & M.A. LEOMA
Applicants' Attorneys,

24 Becker Street,
Ferreirastovn,

JOHANNESBURG.

V.J. KHATRI,

134 Thirdé Street,
Asiatic Bazaar,
PRETORIA.
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IN THE SUPREME COURT OF SOUTF AFRICA
(TRANSVAAL PROVINGIAL DIVISION)

'y
In the matter between:-

-YUSUF  TIMOL

) . E and

I O ' . HAWA TIMOL ' Applicants

and :
' ) First
THE MAGISTRATE JOHANNESBURG Respornd ent
) THE ATTORNEY-GENSRAL FOR THE Seconé
TRANSVAAT, Respond ent

AFPIDAVIT

We, the undersigned,

YUSUFR TINOT, and

HAWA  TIMOT,

hereby make oath and say that:-

10 \
We ave the Applicants ia the above matter
and the falher and mother of thn late AENRD BSSO?

TIY0L of Flat 2, 76 Mare Street, Roodepoort.'y i—“(,f,- -
. * d—.
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2.
We heard of our son's unnatural death on

the 27th day of October, 1971.

3.
On the 27th day of October, 1971, we
instructed our attorneys, Messrs. M.S.H. Cachalia and

M.A. Loonat to act on our behalf.

4.

On our instructions Dr. Joﬁathan Gluckman, a

‘specialist pathologist, was retained on our behalf to

attend the post-mortem to be conducted by Dr. Scheepers.

5.
Our attorneys received certain information R
from Dr. Gluckman in regard to the post-mortem -

conducted by Qrs. Scheepers and Gluckman.

6.

On the 3rd day of November 1971 our
attorneys wrote a letter, a copy of which is hevcunto
annexed marked "A", to the First Respondent asking for
sections of the specimens taken from our son's body,
photographs of our son's bgdy and the post-mortem '
report. then teing prepared by Dr. Scheepers. As will
more fully appear from the endorsement made by the

yf Hi
I8

/PITEt veeeee.
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First Respondent at the foot of Annexure WA" hereto,

such permission was granted.

7.
A further letter was written to the First
Respondent on the 8th November 1971, a copy of which
is hereunto annexed marked "B". Soon after Annexure
"B" was written to the Firs% Respondent, fhe photographs.
and a copy of the descriptive portion of Dr. Scheepers'
report (which did not contain any conclusions)'were
made gvaiiable to our attorneys.
| /
8.
On or about the 25th day of November 1971 a
Major Fick telephoned us to tell us that it was
intended that an inquest, relating to the circumstances
of our son's death, was to commence on the lst ¢
December 1971. We referred Major Fick to our legal
representatives. Because the matter was considered'
of some publiclimportance by the Prosecutor and we,
ourselves, were anxious to ascertain unéer what circgm-
gtances our son had died, we agreed that everything that

could possibly be done should be done so that the

inquest could commence on the 1lst December 1971. o ,

9.

\ -
On the 29th day oi November 1071 our attorncys

wrote a letter, a copy of which is arnexed herevo

yi 41 73
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marked "C" pointing out to the Pirst Respondent that
it was assumed that, in terms of section 5 of the
Ingquests AcgiNo. 58 of 1959, statements, documents and
other written information had been placed before

the First Respondent by the Prosecutor. Our

) attofheys, on our behalf, requested if copies of such

statements, documents and other (written) information

could be made'available.

10.

No statements, documents or information were
made available to our legal representatives before |
\%he lst December 1971. A letter written on the
30th November 1971 was received by our legal
representatives on the 2nd December 1971. A copy of
this 1et§er is hereunto annexed, marked "D". .We
also annéx hereto a copy ofa letter marked "E" writteﬁ
by our attorneys to the First Respondent on the 30th
November 1971 wherein we advised the First Respondent

that the Second Respondent's representative had

.informed our attorneys that he, Mr. Rothwell, had

decided that no copies of the documents would be
furnished. No reply has been received to this letter.
lll
Our Counsel appeared on our behalf on the
1at Desrmber 1971 as did the Seennd Respondent's

representatives before the Magistrate at Johannesburge.

Y7 ur 95

!
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A copy of the proceedings before the PFirst
Respondent is hereunto annexed.and marked "F",
, .
12,
. We submit that -

(:) C) ) (a) No inquest should have been initiated or held
without all the statements, documents and
information in the possession of the

. Prosecutor being placed before the First

Respondent;

(b) That the First Respondent performs a judicial
or at least a quasi judicial function in the

inquest he is about to conduct;

(¢) The First Resﬁondent having called for and
i _;: . having received into his possession the .
(:)(:) o . statements, documents and information as will
more {ully appear from Annexure "D" hereto he,
the Pirst Respondent, was obliged to permit
our legal representatives to inspect such

statements, documents and other information.

13.
We have been informed that it has been an
> invariable practice through“&the Courts of South
Africa that nnon the commencement of an ingquest all
the gtatements and other documents in tﬁa file have

been made available to interested persons, including YO HT»
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P
.

( the legal representatives of such pefsons as had locus

standi to take part in the proceedings.

(a)
(v)
Qe
(e)
T (a)
QQ )
(e)

In support hereof we would refer to -
‘.

The endorsement of the First Respondent on

Annexure "aAn hereto:

The fact that photographs and the uncompleted
portion of Dr. Scheepers' report were made

available to our legal representatives;

The fact that copies of the statements made
to the Polyce by us were made available to

our legal representatives on reguest.

The affidavit of our attorney, Mohanmed
Sayeed'Hassan Cachalia, hereunto annexed
marked "G" to the effect that numerous legal
practitioners have informed him that state~ .
ments and documents have always been made
available to them on request before an

inquest commenced.

Counsel on our behalf referred to this
pPractice when the matter was being argued
and this was not challenged either by the
PFirst Respondent or the Prosecutor, Mf.

Rothwell, who was qeputed to lead the cvidence. .

14,
We humbly submit tha! the Pivst Respondens
yinras
/has coiiiaan.

-
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has acted irregularly and not in accordance with the

pProvisions of the Inquests fA¢t No. 58 aof 1959 by not -

(a) Making available to our legal representatives
all‘£he statements, documents and information
in the file placed before him by the .

% representative bf the Second Respondent:

or

{b) Stating the nature and purpvort of all the
statements, documents and information
placed before him by the representative of
the Second Respondent when hé was requested

N to do so by our legal representatives.

15.

All the parties concerned with the conduct of
the inquest feel that it should commence as soon as is /Z
reagsonably possible. If the rules relating to the
service of this application and the times allowed to
the First Respoﬁ@ent in terms of the rules are adhered
to, our application will not be heard befofe the Court
goes into recess on the 15th December 1971. The
matter is of some public importance and it is hoped that

it will be proceeded with during January 1972,

16.
s \ )
Ve have been advised by our legal representa-
tives that we will be prejudiced in the conduct of the

proceedin;s if all the statements, documents and YT #rd
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information are not made available to our legsl

representatives in that -

(a)

(b)

(c)

(a)

(e)

Tge Prosecutor, as he has stated, will.use
hig discretion as to what information he

will place before the Court;

In the absence of such information our legal
representatives will be hampered in the
cross-examaintion of the witnesses to be
called by the Second Respondent'fffggzgigpta-
tive in his discretion, despite the fact

that the First Respdndent stated that he would
allovw adjournments that might be necessary

in order to enable witnesses to be cross-

examined. The additional expenses incurred

will be unrecoverable.

Our legal representatives will be prevented
from conducting further inquiries that may
suggest themselves if they do not have all
thelanformation available to thg representa-

tive of the Second Respondent;

The conclusions of the pathologists are
important for the cross-examination of otherxr.
witnesses and the absence therecof at the
commencement of the inquest will unnecessarily .

proloeng the duration of the inquest:

It is in the intevenis o! all concerncd that
YL

Y AR}
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the proceedings should, if possible, commence
and continue uninterruptingly.
¢
17,

. As submitted by our Counsel before the First
Respondent, the Second Respondent has no interest in
the outcome of these proceedings and it was irregular
for his representative to claim sole or exclusive
possession of the statements, documenis or information
placed before the First Respondent. The Second
Respondent is, nevertheless, jo{ned in these prbceedings/y
in case he be deemed to have an interest in the outcome

thereof.

‘ y Lol L
EE

THUS SIGNED and SWORN TO, before me, at JOHANNESBURG

: A
on this the ¥ day of DECEMBER, 1971, the Deponents

having acknovwledged that they know and understand the

contents of this Affidavit.

.]- Bﬁ)ﬁha g ;

COMMISSIONER OF OATHS
Ex Officio:
Attorney : Transvaal. .
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Mohammed Sayssd Hassan Cachalla, o.a., ti.e. (nanD) == Mia Ahntad Loonat, B.A. L, (RANO)

ATTORNEYS AT LAW

TELEPHONES
836-6125
8. 8238 P—— MSHC/A\IM. . 24 BECKER STREET
P.0. BOX 25105 ' FERREIRASTOWN
FERREIRASTOWN ° NOURSREE:
JOHANNESBURG
3rd. November, 1971,
MALINTVNTE'S OFFICE |
The Magistrate, J "
Inquest Court, B ;
JOHANNESDURG, 3 -1t~ 1971 : i
. JOHANNSIBUTG 3
Dear Siwo, . : ~
'} LANDDRISGKAWTCOR

¢ AUMED TIMOL.

(::)(:) Wo have been informed that Dr. Schepers took numerous
specimons for histological examination,

Dr, Schepers informed Ur., Gluclman, the pathologist presont
at tho Post iortem examination, that he would be propared to let
him have soctions from these specimeans, but that your formal
approval was necessary. Dr. Gluckman requires throee unstained
soctions of each block, . -

Would you kindly now give this approval., i

Arrangements will be made by Dr, Gluckman to take the
specimens from Dr, Schepera. Photographs were taken at the Post
Mortcem oxamination and a Post liortem reporv has been preparcd by
D=, Schopers. It will be appreciated if you would give your
approval for a set of these photographs and a copy of tho Post
Mortew report to be handed over.

This letter is being sent to you in duplicate so that you may
indicate your permission on the copy hLereof.

eo°®

Youra faithfully, ,;')/_' ':/ /_i//.,.. gt -

4 *
‘.?lnﬁl.'lﬂa/'(/”\. CRuA oA
o A
™ .ra,(') .w.,; \-‘bcdf"bo (‘,/ Qe ~ I S
J\, K ("CW\/} h-\, ()/g._.-\,/u.\‘ ‘/H" Jocton el AL .
M.S.H. CACIIA/ £ MA. LOONAT,A™ Eivedninom Pl alnt S cres " S LI
/J d ,/ (’l‘//“s’? ¢ ' s /"’/’““'f: ‘,—

O
: - N -
t’(ld-rv (ulr ,\-"\\ st e C / /"\.: ‘-(-(‘-('C' Iy ae Py

( / (""“’“L(‘\ ('( )l‘-v-\.. \./ o merlee
/Lkr(pca. At ).\3 el (\/(‘ r//f LS ML P T G P
{ /L..\‘\J d"n.~./\)‘("bw\. ”\‘ Lo ,‘(

.~
[ L

v \C/b"z “ ¢
“ A Vot A (" Al oy
NI A TIOVLY SRS AT s ¢ )
’ -,-.’ /\"ll P v U= Ve
Lot
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Bnnexvar ‘4" :
M. S. H. CACHALIA & M. A, LOONAT

Mohammed Saysed Hassan Cachalla, e.4., L0, (RAND) = Mla Ahmed Loonat, ma..LLm. (nanp)

ATTORNEYS AT LAW

TELEPHONES

836.6125

836-6238 . 24 BECKER STREET
OUR REF. Mr. Cachalia/RH, -

P.O, BOX 25105 ' "voun REF FERREIRASTOWN

FERREIRASTOWN '

JOHANNESBURG

. ' 8th November, 197).

The Inquest Magistrate,
JOHANNZSBURG,

Dear Sir,
re: AKMED TIMOL,
—

We have adain been approached by Dr, 'Gluckman,
Dr. Schepers will no doubt advise you that e

A Y
»

(1) The photographs of the specimens aie
absolutely necessary for the work to
be done,
(2) A copy of the descriptive portion of '

Dr, Schepers report is also absolutely
necessary for the work to be done by
Dr. Gluckman.

Yours faithtully,
M.S.H. CACHALIA & M.AD LOONAT,

/Y,d{”’(LZL/4a,l\‘i

per...ll l‘.......‘_{“‘...!l.

e e e e,
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/'Z-(/u.x% l‘( -
M. S. H. CACHALIA & M. A. LOONAT

Moh d Sayaod H Cachalla, n.a, 1.8, {RaND) = Mila Ahmed Loanat, w.A., LL.B. (RAND)
& -

ATTORNEYS AT LAW

TELEPHONES
836.6125 :

136.6238 our ner. Mr. Cachalia/Va. 24 BECKER STREET
P.0. BOX 25105 FERREIRASTOWN
FERREIRASTOWN Your Rer,

JOHANNESBURG

29th November, 1971.

The Magistrate,
JOHANNEERURG,

Dear Sir,

We are acting on behalf of the parents of the late
Ahmed Timol., We have been given notice that the Inquest
is to commence on Wednesday, lst. December, 1971, at 9 a.m.

We have briefed Counsel to appear on behalf of the
parents. I '

It is assumed that, in terms of the provisions of
Section 5 of the Inquests Act, No. 58 of 1969, statements,
documents and other written information has been placed
before you by the Prosecutor.’

In these circumstances, we will be obliged if the
statements, documents and other (written) information
could be made available to us for the purposes of the
Inquest, in advance of the hearing, so that unnecessary
postponements may be avoided.

Naturally, we are prepared, if so desired by you
to make copies theredf ourselves under such supervision
as you may direct and to pay any fees which may be
required in connection therewith,

Yours faithfully,
M.S,H. CACHALIA & M.A. LOONAT.

PO 8 scensvsnsccovscscsvsooe

. e
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_1/172569 e
| (g 14.) )‘& )?—}?\/J
REPUBLIER VAN SUID-AFRIKA, )/nguj'\"b.. REPUBLIC OF SOUTH AFRICA,
[N 1:,,1,’._4._,. .
Verw. Nr./Ref. No. 1/1/2 :
NAVRAE/ENQUIRIES: . NWB/ASF ‘ KANTOOR VAN DIE-OFFICE OF THE
Tel. No. 838-8346 MAGISTRATE,

PRIVATE BAG 1,
. JOHANNESBURG .
30th November, 1971.

@0

Messrs. M.S.H. Cachalia & M.A., Loonat,
P.0. Box 25105,

Ferreirastown,

3 Uﬂmhq LSEUEG °

Dear Sirs,

INQUEST: A. TINOL.

A Y

With reference to your letter of the 29th instant |
I have to inform you that no statements or documeants in the
above connection have yet been placed before me.

It is,‘however, not appreciated on what authority.
it is requested fhat all documents be made available to yo7 .

(;)(“) ' prior to the commencement of the inquest proceedings.
. Yours faithfully,

yL L /U"*C’:"“/
- /ﬂ;,,_éL_—————*”'ﬂﬂ‘

/"MAGISTRATE
[}

A
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* The Magistrate,

3 L

n

Hnexuee €

Mr. Ayco/W.

30th November, 1671.

JCUANWTESLURG,

Decar Sir,

re: A, TIMOL INQURST.

We confirn our conversation with tho'Deputy Chicf =
Magistrate Mr, Blem this porning when we again requested
a copy of the Inquest recoxd,

We wish to advise that we have Jjust been informed
telephonically by Mr. Labuscagne of Mr. Rothwalltls office
that Mr, Rothwell has decided not to let us have the
copy requested.

Thanking you.

Yours faithfully,
M.S,H. CACHALIA & M.A. LCOIAT,

. . ’

pers 08ec0sevrrosenvsaessanssnss
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REPUBLIEX VAN SUID-AFRIKA.

74

REPUBLIC OF SOUTH AFRICA.

Verw. Nr./Ref. No. 1/5/4(2361/71)
NAVRAE/ENQUIRIES: SWVW/ASF KANTOOR VAN DIE-OFFICE OF THE
Tel. No. 838-8346 MAGISTRATE,
JOHANNESBURG.
CONFIDENTIAL 14th December, 1971,

The Secretary for Justice,
Private Bag 81,

PRETORIA.

INQUEST ENQUIRY : AHMED TINOL

Attached please find the following:~

Te

2.
3.

Notice of motion in terms of rule 53 in the
matter:

Yusuf Timol
and

Hawa Timol Applicants
and

The Magistrate, Johannesburg First Respondent
The Attorney General of the

Transvaal Second Respondent
Further notice.

Statement by regional magistrate J.J.L. de Villiers,
the presiding magistrate,

The circumstances surrounding this enquiry are known to

the Department. Please instruct the State Attorney to op-

pose the application which will be heard during the secongd

half of January, 1972,

Jrbesr="

MAGISTRATE
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* _ INQUEST KO. 2361/71 f

(LI
Ko xvee F

DATE: 1/12/71

IN THE MAGISTARATE'S COURT FOR THE REGIONAL DIVISION OF

TRANSVAAL, HELD AT JOHANNESBURG.

BEFORE: MR. J.J.L. DO VILLIERS and

PROF. I.W. SIMPSON

DECEASFED: AHMED ESSOP TIMOL
i
FOR THE STATE: MR. D.W. ROTHWELL and

N

MR. A.L.J. BEUKES

OTHER APPEARANCES: MR. I.A. MAISELS and (28-2000)

MR. A. BIZOS (836-6125)

¢

instructed by:
S.A. Cachalia & M.A. Loonat,
. Johannesburg

r FOR: MR. & MRS. YUSUF & HAWA TIMOL, -

OPERATOR: MRS: J. CHAPMAN
- INTERPRETER ¢ . M.J.T. LEKCOANE
TRANSCRIDBER: Mrs., D. Raubenheinmer,

~ ¢/o Lubbe Recordings (Pty.) Ltd.,
Johannesbhurs.,




Qe

@°

/6

1% INQUEST NO. 2361/71
DATE: 1/12/71
DECEASED: AHMED ESSOP TIMOL

BY MR. ROTHWELL: May it please Your Worship, I just place

on record that ¢his is an inquest into the death of .one

AHMED ESSOP TIMOL; I beg leave to hand in the covering -
sheet, and also authorisation from the Chlef Magistrate,
authorlslng one Prof. Simpson to sit as an assessor,

BY THE COURT: Yes, I also wish to place on record that

Prof. Simpson is a pathologist, a professor of.pathological
anatomy at the University of Pretoria.

BY MR. ROTHWELL: With Your Vorship's permission in terms of

Section 11 of the Inquest Act I Propose \leading the evidence
straightaway.

BY MR. MAISELS:  Sir, I appear with my learned friend Mr.

Bizos, instructed by Messrs. Cachalia and Loonat, on behalf
of Mr. Yusuf Timol and Mrs. Hawa Timol, the parents of the
deceased.,

¢
I assume Sir, it will be recognised that we are

.entitled to representation as first having a substantial and

peculiar ingerestfin this matter.

Your Worship, before the matter proceeds, I wish to -
before my learned friend leads evidence, is permitted to lead
evidence, I wish to raise a certain matter with Your Worship.

Your Worship wiil formive me if I take you very briefly
through Provisions ¢* :he Inquest Act because those are
necessary, and that is neceseary to cnable me to make_the point
which I am about t» make to Your Worship.,

Your Worship is awarc that in terms of Section 3 of the

Act, whenever therc is reason to belive that a person has’

died from causes other than natural causes, it is Act 58/1959 .,
!

T
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2. |
that it is the duty in terms of Section.B for a policeman
who is defined as any member of a Force established
under any law for the carrying out of police vows, to cause
an investigation to be made.

Then, after the policeman - and I use that term because
that is the ter% used in the Statute - has made his investiga-
tion, it is his duty to report the matter in terms of .
Section 4. Hle reports to the Public Prosecutor, and the
Section reads: "Policeman investigating the circumstances
of the deéth or the alleged death of any person shall submit
a report thereof, together with all relevant sfatements,

docunents and information to the Publie Prosecutor, who may,

- if he deems it necessary, can call for any additional

information regarding the death."
Then Sir, Section 5 is the Section which deals with

the c¢ircumstances under which the matter comes before you.

~And it is there laid down, that if criminal proceedings are

not instituted in connection with the death or alleged death,

the Public Prosecutor shall submit the statements, documents

and information in S:ction U to th; Magistrate. ‘
And then, %f on the information submitted to him in

terms of Sub-Section 1, it anpears to the Magistrate that

a death has occurred, and that such death was not due to
natural causes, he shall proceed to hold an inquest as to
the circumstances and cause of death.

Now, I want to make the point initially Sir, that this
is no lawsuit, and there is no lis And it is your duty
with respect, Sir, after hearing the evidence to make -a
finding undcr the provisions of Section 16 of the Act to which
I need net refer Your Vorshin.

Now Sir, we apply in accordance with the normal and
. usual/...
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. ]
usual procedure, which has beecn adopted in this Court I am
told, for many years, in the Inquest Court, to obtain or to
see the statements, documents and information which- was
submitted to you, and Sir, when I use the term "you" I use .
it in the term oY the Magistrate of course, in terms of

Section 5 of the Act.

In, due course, Sir, we obtained as a result of
_ correspondence certain documents to which I shall refer you.
(:)(:) It appears Sir, that a pathologist was engaged by the parents
of the deceased, to attend the post mortem examination and
that ﬁrocedure is recognised and permission was given to him

to be present in terms of Section 3 Sub-Section 5 of the Act.

At that post mortem examination, as is customary and
indeed proper, a number of histological ; a number of
specimens were taken for histological examination which I
understand is nececssary in a case of this nature.
. On the 3rd of November, Sir, we wrote a letter - at
least my attorncys wrote a letter - to the Magistrate of the
. Inquest Court which I shall read to you. "Re Ahmed Timol: ’
(::ﬁ;?' We have been informed that Dr. Scheepers took numerous
.specimens for his éistological examination." Dr. Scheepers,
. 8ir, was the doctor who performed the post mortem examination.
"Dr. Scheepers informed Dr. Gluckman, a pathélogist present
at the post mortem examination, that he would be prepared to
let him have sections from these specimens but that your
formal approval was necessary. Dr.,G;uckman requires three
unstained sections of cach blocl. Would you kindly now give
this approval. Arrangements will be made by Dr. Gluckman
to take the specimens from Dr, Scheepers. Photographs were

taken at the post moarten  examination, and a post wmortem roport

is being prepared by Dr. Scheepers. It will be appreciated
ift/...
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if you ﬁould Give ycur approval for the set of these photo-
graphs, and a copy of the post mortem report to be handeé
over. This letter is being sent to you in duplicate, so
that you may indicate your permission on the copy hereo’."

That permission, Sir, was duly granted and certain
Sections were taken, and I am sure that Prof. Slmpson, Sir,
will advise You if you do not already know this, that
certain sections were taken. Not absolutely identical, ther:
may be siight variations not due to any fault but because
different parts are cut. _

Now, subsequently Sir, on the 8th of November,
my attorneys addressed a further letter to the Inquest
Magistrate, saying - "we have again been approached by Dr.
Gluckman. Dr. Scheepers will no doubt advise you that (1) .
photographs of the specimens are absoluéely necessary for
the work to be done. A copy of the descriptive portion of

Dr. Scheepers' report is also absolutely necessary for the

work to be done by Dr. Gluclkman. Kindly let us have a copy

the
of / portion of the report now available, and a set of the

photographs, S0 that Dr. Gluckman can commence his work.",
And that, Slr was duly done. Ve were given both a copy
of the portion of the report that was then available and
2 set of the photo«raphs.

On Friday of 1last week, we were advised that it
was intended to hold the Inquest today. And on Monday
the attorneys wrote a letter to the Magistrate in these
terms. " We are acting on behalfl of the parents of the
latelAhmed Timol.  We have been given notice that the
inquest is to commence on Wednek sday the 1lst of December,
9.00 a.m. Yo have briefed counsel to appear on behalf of the

arents. Tt is assumed that in terms of the rovisions of
. p [3
Section/...
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Section 5 of the Inquest Act 58/1969, statements, documents

and other information has been placed before you by the
Prosecutor. In these cireums tances, we will be obllged if
the statements, documents, and other written information
could be made gvailable to us for the purposes of the inquest
in advance of the hearing so that unnecessary postponements
may, be avoided. Naturally we are prepared if so desired
by you, to make copies thereof ourselves under such
supervision as you may d1rect and to pay any fees which may
be required in connection therewith."

We were advised Sir, by the Magistrate, it was Mr.
Blem, that he had no statements, no documents, and no written
information, but that all this was in the possession of the
Prosecutor.

N Advice was sought from my learned friend and myself

.and a further request was addressed to the Magistrate. We

were told and our communication was reqeivod by Mr, Labuschagn
of Mr. Rothwell's o7r: ce, = I shall read to you a letter, Sir,
written yesterday addressed to the Magistrate, "Re A. Timol,
Inquest: We confirm our conversation with the Deputy Chlux;
Maglstrate Mr Blem this morning when we again requested

a copy of the 1nqueot record. We wish to adv;se as we have
Just been informed telephonlcally by Mr, Labuschabne of Mr,
Rothwell's office that Mr. Rothwell has decided not to let us
have the copy requested."

Now Sir, we submit - T must ask you Sir, now, in térms
of the Act to advise Us - assume the position - T don't know
what the position is - whether\you are in possession of the
documents in terms of the Act or whether as T understand the
position to be, you have handed all these Papers which were

originally submitted to the Magistrate to Mr, Rothwell, who
’ is/. .,
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6.
is appearing this merning.

Now Sir, may I make the position of Mr. Rothwell
clear as I understand the law? ‘

Mr. Rothwell does not represent anybody in these
proceedings, other than ~ and his function is sole;y to
present the evidence, to lead the evidence at your instance.

That is quite clear Sir, that in terms of Section 11(1)
of the Agt, which provides that the Public Prosecutor or
any person designated by the Magistrate holding an inquest
to act in his stead may examine any witness giving evidence
at such an inquest.

'So Sir, my learned friend's position here, is that he
is not representing anybody. If any other person is
interested, for example, if a member of the Police Force or
members of the Police Force, have a - what is called a
substantial and peculiar interest in termslof Section 11
Sub-Section 2 ~ they are entitled of course, if Your
Worship so rules, to be separately represented.

My learned friend does not represent then. o

Now, the reason why I make this point, is that the
position is{ that;this is an enquiry, and not a trial. Papers
have been placed before you. It has been recognised that we
have in terms of the Act a substantial and beculiar interest,
and the interest of Justice requires, Sir, with respect,
justice which not only to be done, but seeﬂ to be done, that
the normal and usual procedure of giving us a sight - and
which to let us take copies may be another matter - to give
us a sight of the information éhat has been placed before the
Prosecutnr, in his capdcity as outlined by me, so that we may
see them, so that the procecdings may be properly and more

conveniently conduct«d, And therefore Sir, I formally apply
nowlill ]
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'conduct this particular inquest as T wuld conduct any
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{
now Sir, for the opportunity to pcruse those documents.

BY THE COURT: Mr. Maisels how do you interpret Section 8

which reads as follows: Sub-Section 1, says - "The Magistrate

. maA, :
who is to hold, or holds an lnquest to maké cause to be

. Subpoenaed a different person." Now Sub-Scction 2:  Save
"

there is otherwise provided in this Act, the laws governing
eriminal trials in Magistrate's Courts shall mutatis mutandis
apply first of all to the securing the attendance of witnesses
at an inquest, and &lso their examination.

Now, I feel ir. the circumstances that i want to

criminal trial,

In that case, I think everything that applies to a

criminal trial will mutatis mutandis apply to this inquest.

A

. I wish to add also that I want to give you and ~ I
want to give you - you are representing certain persons, and
whoever may be representing otherwise, full opportunity of
investigating this matter. It is in the interest of
everybody and I will allow you every opportunity. I will’go
so far that if once these statements, or rather once these
persons have giveq their evidence, I take it that you want
to - you want to see these statements for the sole purpose
of preparing yoursclf for cross-examinationé .

BY MR. MAISELS: No, that is not the only reason. (mumbles)

BY THE COURT: In any case, whatover your motive may be - the

purpose for which you are applying to have these things
disclosed, after evary single witness has given evidence, I
will give you an adjournment and opportunity of studyins
whatever the person hos said, and full cross-examination
afterwards.,

BY MR. MAISELS: I appreciate that Sir, but may I draw your

attention/...
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attention to our interpretation of Scction 8 Sub-Section(2..

BY THE COURT: Yes? I need not, of '‘course, tell you that

normally in a criminal trial, the statements contained in
the docket are not disclosed.

BY MR, MAISELS: No, I fully appreciate that, Sir. I fully

appreciate that.

BY THE COURT: And I feel that unless you can convince me ti

the c?ntrary, that I must apply the rules of law as applicab
in anf criminal trial.

I must see that there is no hearsay evidence, and onl
admissible evidence presented to me, and I must also conduct
the case as if it were a criminal trial,

BY MR. MAISELS: Well, Sir, may I deal with the point that

Your Worship raised with me in regard to Section 8 Sub-Secti
2 firstly?
BY THE COURT: Yes?

BY MR. MAISELS: In the first place, this merely deals -

Your Worship first ol all pointed out with subpoenaing witne
and then sentence. Secondly with regard to examination, ¢t
means with regard to witnesses being led, and Sir, subjecé t
the cross-examination which you may permit in terms of
Section 11 Sub-Section 2.

BY THE COURT: Even any authority for anything in particular

which says that I have to - that these statements must be
disclosed to you, notwithstanding the so-called practise
in the Tnquest Courts = in this particular Court.

BY MR. MAISELS: But Sir, the rcason is this: this is not

eriminal trial, and is not in any way to be equated to a
\ .
criminal trial, with great respect. This is a - this

Section 11(2) merely deals with the procedure in Court and t
secure/...
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securc the attendanccs in Court. It does not deal withlyhc
fundamental question which I raised before you, that the
informétion should be before you.
You are not obliged to have a prosecutor to.lead.

evidence, that is within your discretion. But the informatioa

is before you, ¢ér should be before you, in terms of Section 5.

A matter of convenience no doubt, you can hand to the
prosecutQr copies or the original documents for the purposes :
of enabling to lead witnesses. '

But Sir, with great respect, the approach which Your .
Worship is making to this matter, is not the correct one.

We submit that you are in fact obliged now in terms
of the law to have those documents. You can hand them to
him if you wish to. Ybu are obliged to have the documents,
no@ my learncd friend.

) He' is not a Prosecutor quoq‘Prosecutor in this case.

He is in a completely different position. (Interrupted)

BY THE COURT: That I appreciate ..(both talking).. presentin

the evidence to the Court.

BY MR. MAISELS: . I beg your pardon?

-BY THE COURT: He is simply there for presenting the evidence

.

or leading the evidence.

BY MR. MAISELS: Before you, and that being.so, Sir, I would
like to ask you to let Qs be in the same position as he is.

Is there any - Sir, I am putting this question rhetorically
obviously - is there any reason why that should not be done?

Is there any recason why the normal procedure spould not be
followed? Is there any reasop why some unusual procedure shou
be follownd? ‘
Sir, with all respect to cveryhody . concerncd in this

mhtter, we sugpest to Your Worship, that Your Worship has a dut
to/v.s
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to ensure that we sec the documents, and the information Lnd
the statements in terms of this Act.

. Your Worship made the point - my learned friend has
reminded me -~ that I am not entitled to see documents in a .
docket when there is a prosecution. I absolutely'agrge with
that. .

But, this is not a prosecution, and the reason why
I am not allowed to see documents if the police have obtained
an ordiﬁary prosccution, is because there i; a rule of privile
applying to those documents.

There is no such rule of privilege applying in these
proceedings.

Sir, those are my submissions, and I ask for a sight.

of those documents now, Sir.
|

BY THE COURT: Yes, I would in any case like to hear Mr.

Rothwell on the matter.
I.quite appreciate what you have.informed the Court,
that he is simply there to lead the evidence.

BY MR. MAISELS: No &ir, I go further. Your Worshipy

I do it with no disrespect Sir, I think you can assume that -
can only ask my learned friend for his views as '
Amicus curiad- and in no other capacity.

BY THE COURT: Well, if that is the position, I am inclined

to agree with you Mr. Maisels, that Mr. Rothwell is here
not as representing anybody. And I feel that from what I
know of this matter, that the South African Police have a’
penuliar interest in this matter,

1 will adjourn the Court now, and I will leave it in
the hands of Mr, Rothwell to kce if the Police want to be
represented either by him or by anybody else.

= COURT ADJOURNS =




! ON RESUMING:

( ' BY MR.- ROTHWELL: May it please Your Worship. Your Vorship

I tblnk at the outset I must clarify my position, 1n this
particular matter.

And with that, I respectfully refer Your Worship
to Section 11(1). The wording in my opinion there. Your
Worship, ls very important.. It says:

"The public prosecutor or" - ang in my submission Your

(:> ' Worship, that is the operative word - "opr any person desigrated
C) by the Magistrate holding an inquest to act 1n his stead, may
examine any witness giving evidence at such 1nquest "

Now in this particular matter, my first submission is
that I don’'t need to anpear for any particular person and/or
body. That in any event, as Your WOrship is aware, I was
appointed by the Chiaf Magistrate of this Court to act in
this particular matter,

Now, may I refer Your Worship to the Sub-Section 2
of Section 11, which reads: " any other person" and I submit
at this stage i1'Lord, that applies to my learnad friends .,

(:j;) ' "who satisfies the Magistrate that he has a substantial and
‘peculiar interest in the issue of the inquest, may (not shall)
may personally, or by counsel or attorney put such questions
'to a2 witness giving evidence at the inquest as the magistrate
may allow.

Now, my interpretation with respect Your Worship, is
this:

That once the Publie Pros ccutor - either at the public
instancec or whether app01nted by the Magistrate has finally been

desirnated to appear in the inquest and to icad the evidenco,

then obviously from <he nature of things, he must be in
possession/...
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possession of the relevant statements. f

Now, once that has been done, and the prosecutor is

then in possession of the papers, he leads the witnesses at

his discretion.

Whatever witnesses he calls, may then - in-terms of
Sub-Section 2 be examined - cross-examined by the persons
referred to ianub-Section 2 - that is the counsel or
attorney for the person having a peculiar interest.

‘Consequzntly, Your Worship, my submission is that
having been appointed by the Chief [lagistrate and also
appearing at the public instance, my function is to lead
the witnesses, and that the function of my learned friends
is to cross-exanmine.

It is also clear that in terms of Section ..{Interruptc

BY THE COURT: In other words, that is the only - the only

standing - to put it that way - that counsel or anybody else

* has?

BY MR, ROTHWELL: That is so, My Lord.

BY THE COURT: He simply = he has the right to examine or
cross-examine any witnesses which may have given evidence.

BY MR. ROTHVWELL: That is so, Your Worship, and I go further

And I refer your Worship to Section 13, Sub-Section of the
Inquest Act; now this ~ before I read it, may I suggest,
with respcct, that it amounts to this: that should the

counsel for the person having a peculiar interest in the

inquest, feel that the Prosecutor has not done his full duty

by either examining a particular witness or handing in his
statement, in other words, ignoring such a witness completel)
he may fthen, in tcrms of Seation 13(2) ask Your Worship to
subpoana such a person, so that he, can call this particular

witness who may be able to throw further light on the
' enquiry/...

1 -
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13/ _ .
enquiry.
I read, and quote Sub-Section 2 - "The Magistrate may
in his discretion" - again "may" in his discretion - "cause

the person who made such affidavit to be subpocnaed to

give oral eviZence at the inquest or may cause written
interrogatories to be submitted to him for reply, and

such interrogatories and any reply thereto purporting to

be a reply from such person shall likewise be admissible in
evidence at the inquest."

Now, that broadly - as it stands there - means that
if I shoula decide for example to hand in purely a statement
in affidavit form from the witness, that my learned friends
vould still have thelright to ask. Your Worship to have
him brought personally to Court. And Your Worship then
ﬁhs thé discretion as to whether to accede to that request
or not.

Then, referring to Seection 8. Having established
that the Prosecutor is the propasr person - either the Public
Prosecutor or the serson appointéd by Your Worship to ac;
in his stead having been designated to lead the evidence,
then, in my subﬁission, Section 8 Sub-~Scction 2 applies.

As Your Worship has, with respect, iﬁgectly pointed out.

It says that oncc that has been established, the procedurc
followed in a criminal trial shall mutatis mutandis apply

to the examination and the recording of the cvidence civen
by the yitnesses.

‘ Now, I can assure my \lcarned friend, that all evidenoe

relating to the death of the deccased in this matter, will

be led.

If he feels that I should have called a witness and

have not done so, I certainly shall not oppose an application
+nl
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to Your Vorship for leave for him to call such a witness.

Now, the third point that I want to raise, is that
noﬁhere - novhere whatsoever in this Act is there any
specific authorisation for Your Worship, to make available
the statements'which Your Worship has before you. .

And I submit, that in view ol the fact that the
Prosecufor is appearing, and will be leading the witnesses,
that my learned friend has of }ight no access to those
documents. '

My fourth point, is this: that I can see no
prejudice to the interested parties whatsoever by either
my failure or Your Yorship's failure to make available to
my learned friends the statements.

‘ From the Inquest Act it is cleaf, Your Worship, that
once a witness is called he can be cross-examined to my
learned friend's heart's content.

He has the right to call witnesses himself if he feels
it necessary. I can therefore sce no reason for suggesting
that therc may be any prejudice of any nature whatsoever-
because all witnesses that can shed any possible light on
the death of thié unfortunate individual are available to
Your Yorship, cither at the instance of the Prosecutor
conducting the inquest, or at the instance'of my learnead
friend.

Any information which my learned friend may require
from the witness, he is at full liberty to do, or to obtain,

by way of cross-examination,
* )

So, just to recap - my submission is that both as an

offiecial 2t the public instance, and as appointed by the

Chief Magistrate, I am designated to lecad the cvidence in

this matter, and I must have the copics of the statoments,
tt]at/. e » '
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that there is no prejudice whatsoever, or no prejudice can
acerue to the interested parties; and thirdly, that once
the inguest has begun, properly, that the rules relating
to the criminal trial be mutatis mutandis $pplied.

BY THE COURT: Do you wish to reply Mr. Maisels?

BY MR. MAISELS: Yes Sir, I want to first of all correct

an omissiqn = when I gave Your Worship the facts of this
matter, I should have stated that we gave received from the
Prosecution two copies of two statements, so that the record
is complete, that is the statements of the parents which
were takén by the police. Those two statements have

been given to us. .

I just wanted to make that clear:

Now Sir, may I just refer to one phrase used by my
learned friend, that he will lead the witnesses at his J
discretion. .

This is the very matter which is not allowed.

The position is, 5ir, that you a;e charged in terms
of the Act with having acquired all these documents and mdking

.them available\

So Sir, my hearned friend can talk about the procedure
‘in cases; he can talk about my right to examine to my heart's
content, I am not at all impressed with that.

First of all, I can only ask such questions that you
will allow me to, but even if I were to be allowed to
cross—~examine to my heart's content, it does not really déal
with the substance of the mattgr. _

Now Sir, I would invite Your Worship = I understand
from what my learncd fricnd hag gaid that the documents were
in Your Vorship's pocnonsion.

Would Your Worsihip be 5ood cnough to tell us exactly
and/...
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and I usc the torm "exactiy" Jjust for want of a better worq -
and I am £oing to quote the words of the Section.
"The statements documents ,,, "

BY THE coOuRrp: To which Section are you referring?

BY MR. MAISELS: I'm sorry, Your Worship, Section 5:

I would ask You; Worship to be good enoug@ to infoﬂm us as

to what documents, what statements, documents and information
were given to you, which I understand, Sir, I may be wrong,
have been handed over to the Prosecutor,

BY THE COURT: Xou are asking the Court to ..(Interrupted)

BY MR. MAISELS: T6 advise us of what statements, documents

and information are either in your possession Sir, or which
you have handed ovep to my learneq friend, so that he may

[
lead the evidence, '

BY THE CcOURT: You want me to infornm you - statements made

by individualg?

BY MR. HAISZLG: Yes, I want you to tell me for example Sir,

ey

the statements which have been receiveqd from A, B, C, D, &,

documents which have been received - what the documents are -

- what the information is,

I understand, that my learncd friend ..(Interrupted)

BY THE COURT:" What the information jig?

Do you want to know what statoments Have been handed
to me, or do you warnt %o knowwhat Statements ang what
information?

BY MR. MAISELS: I want to know the three things, Sir, whien

are set out in Scetion 5(1),
Statcments, documents and‘informntion mentioned in
Section 4. That is what T want.

My learned friend scems to be anxious to add somcthing

Sir, Perhaps he should be allowed to go it, and I nay conting./

-
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he want to Say somethinp. (Discussion away from microphone)

My learned friend has mentioned the question of preJLdl
W1th great respect to him, Sir, may I be allowed to be oué
own judge, about the question of prejudice. May we be
allowed to be our own judges in regard to the questlon of
preJudlce? ¢

My learned friend has mcntionqd the question that ir
We want another witncss called it will be done.

We know our rights, Sir, undep Section 13, or any
other Section. It is not, with great respect; relevant to the
Present e¢nquiry.

And I renew my opplication and I put it Sir,\on the
two bases,

May I also make it clear that Yoﬁr Worship asked my
learned friend the specific question as to wWhether the -
whether he wishes to consider the matter of separate representa-
tion for the Police. .

I don't know whether those were éke exact words used

by Your Worship, butI understood that was the sense of thut.

He has not dcalt with that p01nt Sir, and I think it ought to

'be dealt with.

BY THE COURT: Vha* is actually Mr. Malsels, the status of

an individual who anpears on behalf of a person who has a

peculiar or perticular interest?

BY MR. MAISELS: The status is to represent the individual,

BY THE COURT: Isn't that defined in Scetion 11 Sub-Section 29
BY MR. MAISELS: Certainly Sir, yes. '

BY THE CQURT: There 1t scens to be that his status is simply

after a witnoss has given evidence to examine that witness.

BY MR. MAISELS: I submit, Sir, that that carries with it

the colluctation that he must be able properly to do so. And/.

-
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if you have - that is why Sir, I have cmphasized from tné
very veginning that this is not a lawsuit. This is not a

lis , this is not 2 trial, This is an enquiry.

BY THE COURT: But I told you a little while ago that if__
that is your putpose in making this application, namely
that the person representing the individual should be in 2
position to examine the witness, then I say that he has ample
opportunlty, and he has amplc.lnfornatlon after the witness
has given evicdecace.

And I Cfccl in the circumstances that I would allow
you whatever time you wish to have to examine or to prepare
yourself, artcr the person has given evidence, to prepare
yoursclf for thc necessary cross-examination.

BY MR, MAISELS: I appreciate Your Worship, and very much

indecd, but 5ir. I have made my application. I have made
thé tvo points ~ I make the two applications, Your Worship,
80 that therec is no misunderstanding about it.
(1) I nhave asked for an opportunity of seeing -
in the same way as my learned friend has seen -
"he is not appearing for the police.
(2) I have ashed Your Worship to advise us what
documents have been handed over - I do not
vant to repeat the wording of that Seection
again, kug stapements, documents, and other
information which should have been placed before

you, and which I assume was placed before you;.

I can go on with that, it is another matter.

Sir, T assume that the ‘documents were placed before you, beeauss

if that is not so, T wish to raise another point.

BY  THIE COURT: To put it this way I, Maisels, while we are

on that question. I have not seen any document yet. But/...

-
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nominally they have been in the hands of the Magistrate !

JohannesBurg. I am only a Regional Magistrate

and in a big orpanisation like this particular Court, the
document goes to the Chief Magistrate, and the Chief Magistrate
has had all these documents in his possession.

BY MR. MAISELS:" I beg Your Worship's pardon?

BY THE COURT: All these documents have been placed in the
hands of,the Chief Magistrate. Not in my individual hands./f
If you think it is essential in the circumstanczes, so that
the proceedings will be altogether regular, then I will call
for the documents, and I will see what they are, and I will
then tell you - give you the names of the individuals, and.
how many documents there are, and the statements which the
State = which I would wént the Prosecutor to present to.the

iCourt. t

BY MR. MAISELS: Sir, may I make the position ..(Court still

tallking. l

BY THE COURT: In case you think that there may be persons

who will not be called.

*

BY MR. MAISELS: I am making no suggestion - I am making

no insinuations, Iam merely asking for the law to be carried
out, Sir.

Your Vorship made the point of the documents that are
before the Chief Magistrate. I don't make any point of the
fact, I appreciate the situation that YourWorship was asked
to sit in this matter.

But, now that you have becn asked Sir, you have certain
functfons,‘and we would ask yow to carry them out.

BY THE_ COURT: Arc you finished Mr. Maisels?

BY MR, MAISELS: Yoo, 3ir.

B? THE COURT: fr. Rothuell, have you anythiﬁg/else to add?
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BY MR. ROTIMELL: Ycs, Your Worthin. '

Your Worship, first of all, there is nothing in this
Inquest Act whiach obliges you to answer my learned friend's
question.

Secondly there is no duty on Your Worship éo ansver
my learned frignd's question.

I go further Iy Lord, I would suggest that it is impropc
for him to ask Your Worrshp what statements You have in your
possess{bn, but that in any event, be that as it may, there
is no duty whatsoever, on Your Worship to reply to that questlo

h Secondly with regard to Sub-Seetion 2 of Seetion 5.

The wording here again, is important.

"If on the information submitted to him in terms or
Sub-Section 1" - that is the Magistrate - "it appears to the
Mag}strate that death has oceurrcd and that such death was
not due to natural cruses," - and that is the operative word -
"and that such death was not due to natural causes, he snall
proceed to hold an inquest as to the clrcunstances and caus=
of death. " _ ' s

There is nothing in that Sub=-Section Your Worship, which

**indicates how.much evidence must be placed before Your Worship
in order to arrive at a conclusion, that there was a death
due to unnatural causes.

In fact I go further and Your Worshio, I say, if the

medical report - indicates as in this particular case it does,

that the deceascd died from multiplo 1nJur1us, - that in 1tsolf

would be sufficient to persuade Your Uorshlp that the death

was duerto unnatural causes. '

v, . .
So consequently my submiasion is, Your Worship, that

there is no duty on Your Worship to roply to my learncd friend!

queation, nnd sceondly that there is nothing in the Act, which
. requires/...

- t .
of .
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requires Your Viorship to do so.
Seceondly with regard to whether I appear for the
Poli-e or not, My Lord, - Your Worship, I suggest that is
completely irrelevant. I have made my'submission on that -
point. I amtgppearing at the public instance, and was

designated by the Chief Magistrate.
BY THE- COURT: And in any case, I think that Section 11

Sub-Section 2 is quite clear as far as the representation is
concerned, Whoever represents anybody, only has that one
particular ...(Prosecutor still talking) '

BY MR. ROTHVELL: That is so, Your Worship, that is the

point I am trying to make.
|

BY THE COURT: Correcp, and that is to examine the witnesses

I will, to have the proceedings altogcther regular,
adjourn the Court so that the statements could be handed
to me first of all, and then I will hand them back to the
Prosecutor, and then T will toll you what I think about
the question or disclcsing them.

BY MR, MAISELS: Y25, Sir. Your Worship has used the tefm

statements," I, suppose to cover 211 the three matters which
I have referred %o?

BY THE COURT: Thank you, Sir.

BY MR. ROTLYLLL: gﬁormally hand them up to Your Worship
for perusal,

~ COURT ADJOURNS -~
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ON RESUMING:

BY THE COURT: I have now perused thesce documents, and I hav

satisfied myself as far as Section 5 is concerned.

I do not wish at this stage to go into detail as
far as my finéing on this particular point is concerned;
I rule in the circumstances that these documents I have-2
discretion - they arc in my possession, and I am now formally
handing them over to llr. Rothwcll the Prosccutor to lcad
this evi&cnce before me. And I rule that at this stage the
information contgined in these statements, are not to be *

disclosed.

BY MR. ROTHWELL: %5 Your Worship nleascs.

BY IR. MAISELS: Sir, that of coursc applies to the second
application mnde as well, I assumc, Sir?

BY THE COURT: Sccond npplication?

.BY MR, MAISELS: Yes, you will recall Sir, I asked you to bc

gocd enough $o 1ot us know the - I quoted Sub~Scetion 2 of
Section 5 to Your Wership.

BY THE COURT: Do you mean what documents had been handed .

.

BY MR. MAISELS: That is right.

AISCL"SE

BY THE COURT: I am not prepared at this stage to refer

that information.

BY MR. MAISELS3: Thanlk you Sir. Now, under this circumstan

Sir, I must ask you to be good enough to adjourn the matter.

We wish to test Your Wnrship's ruling in the Supreme Court.
BY THE COURT:

Is tacre any veasgtn vhy the Court should not
procecd immediately Mr. Maiscls?

BY MR. MAILSELS: Yoo, Sir. Recause iT ny arcument is com
- . [

Sir, then T am -~ if it is 2orrect, then I "ave been deprivec
of/...
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of certain rights.

BY THE COURT: 1 sve what you mean.

In the circumstances then I think it will be necessary
to arrange a date for the next hearing.

[
BY MR. MAISELS: May I suggest, Sir, we will actually bring

these proceedings as soon as possible. We have to do certain

(Court vinterrupts)

BY THE COURT:  Then could you give me any indication because
I am about to proceed on leave some time during December.

BY MR. MAISELS: Sir, unfortunately anybcdy who attempts to

predict when a matter will come before the Suprcme Court ..
(Laughter)
BY THEE CQURY': Yes, but just more or less, Mr. Maisels.

BY MR, MAISELS: I can assure Your Worship that we will

gé‘back to Chambers. We will prepare the petition. Ve

have to serve it on the Government who is entitled to

certain notice. Wo have to scrve it on Your Worship
regrettably. You will be named as a respondent ,you appreciate

that, Sir, but in any c2se no costs will be asked!! (Laughtcﬁ)

‘We will bring the matter with the negessary expedition .

May I sugéest Sir, that the most canvenient step to

adopt is to adjourn the matter tc a date to be arranged,

~ because it will depend upon when and how soon tie matter can

be disposed of.
BY THE COURT: I am prepared to do that.

As far as I am concerned, I was going to sit - I have
alrcady forfeited seme of my 2cave -~ I was prepared ta
concede some of my leave, and I think it was arranped thot
We would 211 sit antil about the 15th oF Decomboer. Do yuu

think that it might eome on belere then?
BY/...



it

o

09

24,
) 4
3Y MR. MAISZLS: From my knowledge of the roll Sir, I must

be quite frank Sir. and tell Your Worship I am doubtful.

May I suggest ««(Interrupted)
BY THE COUR%: It will be some time in January?

BY MR. MAISELSY vVepy likely, Sir. May I suggest Your

Worship, that rPerhaps my lesrned friend and I could see
you in Qhambers to discuss this aspect of the matter?

BY THE COURT: Gocd. Tren the Court will adjourn.,

OR e o (o e o e e Y

= COURT__ADJOURNS -,

CERTIFICATE:

I, the undersigned, hereby certify that the aforcgoing is a
true and correcct transeript to the best of my ability of

the original procecvdings in the matter.

'\C«&/» e e, 2 "

: Mrs. D. Rauhenheimer
: Transceriber
~=clserioper
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IN THE SUPREME COURT OF SOUTH

100

AFRICA

(TRANSVAAL _PROVINCIAL DI VISION)

In the matter betweent-

'}
YUSUF TIMOL

and
s,
HAWA TIMOL Applicants,
and
THE MAGISTRATE JOHANNESBURG First
Respondent.
THE ATTORNEY-GENERAL FOR THE Second
s TRANS VAAL Respondent,
AFFIDAVIT
I, the undersigned, ¢
. MOHAMMED SAYEED HASSEN CACHAL TA
do hereby make oath and state:-
1, That I am an Attorney, duly admitted and practising

as such, of the above Honourable Court, practising

in partnership under the name and

style of

M.S.H. Cachalia & M.A. Loona§ at 24 Becker Street,

Ferreirastown, Johannesbuxzg,

/ﬂqs‘ VA ﬂ
/
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(
‘ 2. Our firm are the instructing Attorneys for the
Applicants in the above matter.
t
3. I have read the Affidavit of the Applicants in
the above matter and confirm the correctness
C . thereof insofar as the matters referred to
(i) C) therein relate to me.

(j 4 ¢L£icu

THUS SIGNED AND SWORN TO AT JOHANNESBURG, this the 9th. \
day of December, 1971, the Deponent having declared that

he knows and understands the contents of this Affidavit.

QUDAFRIKA ) ko

7” ivr oo AP

) %{ - COMMISSIONER OATHS. )
1

Z“"_":_-;:_'f'\: : Attorney - Transvaal.

| Sourarm | - .

QUD-AFRIKA
g N/ ™

=

—ctem e o s
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N __THE SUPREME COURT OF SOUTH _AFRICA 102

L e

(TRANSVAAL PROVINCIAL DI VISION)

In the matter between:-

YUSUF _TIMOL

and

HAWA _ TIMOL Applicants.

and

First
Respondent.
THE ATTORNBY-GENERAL POR THE Second
L TRANS WAAL Respondent.

FURTHBR NOTICE

BE PLBEASED TO TAKE NOTICE THAT in addition to the
grounds advanced in the Applicants’ documents already
served, the Applicants®' will contend in the alternative
that the First Respondent insofar as he may have had
a discretion to make available the statement, documents
or information to the Applicants' legal reprxesentatives,
in refusing to do so he did not exercise that discretion

correctly,

DATED AT PRETORIA, this the 10th. day of December, 1971.

(SGD) V. J. KHATRI.

..........‘....................

M.S.H. CACHALIA & M.A. LOONAT.
Applicants® Attorneys,
24 Becker Street,

FERREIRAS TOWN.
To: c/o V.J. KHATRI.
THE REGISTRAR OF THE ABOVE 134 Third Street,
HONOQURABLE COURT, Asiatic Bazaar,
JOHANNESBURG, PRETORIA.
AND TO:
1. THE nns;uggs.smmr, 6/ W./4,,,}7/ .

2. THB ATTORNEY-GENRRAL,



Qo

4

IN THE MATTER OF 1-

INQUEST PROCKEDINGS HELD IN TERMS OF ACT 58/59 INTO
THE CIRCUMSTANCES ATTENDING THE DEATH OF AHMED ESSOP TINOL,

At the ocommencement of tho proceedings Mre I.A. Maisles
who appeared together with Mr. A. Besos for Mr. and Mrs. Yusef Hawa
Timol, the parents of the deoceased, applied to the Court to have
made available to him all statements, doouments and other information
which have been placed before the Court by the Publioc Prosecutor in
terms of meotion 5(1) of the Act.

Afte® hearing argument the application was refused
and I now proceed to met out my reasons for this deoisione

The purpose of the Inguest Aot 58/59 is to provide
for the holding of inquests in cases of deaths or alleged deaths
apparently from other than natural causes and for matters incidental
therato,

Section 2 of the Aot provides that any person who hasm
reason to believe that any other person has died and that death
was due to other than natural cause, shall as soon as possible
report accordingly to a policeman unless he has reason to believe
that a report has been or wil} be made by any other persone.

In terms of seotion 3 any policeman who has a gimilar
balisf shall investigate or ocause to be investigated the oircumstances
of such a death or alleged death.s The policeman investigating the
death or alleged death shall in terms of seotion 4 submit a report
thereon together with all relevant statements, documents and
information to the publio prosecutor who may call for any additional
information regarding the death.

If oriminal proceedings are not instituted in
oconnection with the death (aeotion 5) the public prosecutor shall
submit the statements, doouments, and information to the Magistrate
and the Magistrate shall then prooceed to hold an inguest as to the
oircumstances and cause of death, if it appears to him that a death
has oocured and that it was not due to natural caused

Notide of the inquest is to be given as set out in
seotion T to a spouse or a near adult relative or the alleged
deceased person.
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