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> IN THE SUPREME COURT OF SOUTH AFRICA
{Transvaal Provincial Division).

CASE No. M. 1804/71. PRETORIA,
25th February, 1972..

BEFORE THE HONOURABLE MR. JUSTICE MARAIS AND THE

HONDURABLE Mr. JUSTICE THERON.

In the matter between:

ISMATIL ESSOP Applicant
and
THE COMMISSIONER OF THE SOUTH AFRICAM POLICE 1st Respon- e
dent
- and oW
COLOHEL GREYLING 2nd Respondent.

JUDGHEMNT.
THERON, J: This is the extended return day of a rule nisi L]
granted on the 239th of Octa§5£1_197{_in the following terms:
". TH5T~; ;;I;.;;si do issue cali;ﬁg upon the
respondents to appear and show cause, if any

to this Court at 10 a.m. 8n the 7th December, 1871

SERE S

why =~
(a) they should not be interdicted and restrained i

for the duration of the dptention under section

I

6 of the Terrorism Act No. 83 of 1967 from
either directly or indirectly through their (30
own actions or those of any one under their

command or one or other of them from

(i) agsaulting the applicant's son MOHAMED

SALIM ESSOP; {

(ii) interrogating the applicant's son, MOHAMED |
SALIM ESSOP in any manner other than I



orescribed or permitted by law,
(iii) employing any undue or unlawful pressure
: on the applicant's gon, the said MOHAMED
SALIM ESSoP;
(b) they should not pay the costs of this application.

2. THAT paragraph 1{a) supra operate as an interim
interdict pending the return day;

3. THAT the matron or the sister in charge of the
Cassin Adam Ward at the H.F. Verwoerd Hospital
appear on the raeturn day to testify; [§:1+]

4. THAT leave be and is hereby granted to bot: parties
To call such fuvrther evidence as they may wish
to call provided that an affidavit seiting out
the substanpee of that evidence is filed at loast
three days before the witness is ealled;

5. THAT a topy of this order be served by the sheriff
on the detaince.®

Upen tha return day, or I should say tha day following, namely
the 31h of Ducemder, 1871, this rule was cxtended by the full
Court tv the 22nd of February, 1§72 in terms of tle following{2d

order. The order reads:

“1. THAT the aforassaid rule nisi §$ and is herchy
extended to tho 22nd February, 1872, in order to
obtain evidence from tha following poople -

SISTER KOLAPEN,

SISTER RITA;

VALERTE MOMAMED;

SUZ SOLOKON -

MATRIN LIETSMAN,

AMANDA EHUNSALG (an
YVONML TARNEET;

" DR. PADLAS;
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DR. LAW."
(I draw attention to the fact that at this stage no mention
is pade of Dr. Kemp.) The order proceeds:

"2. THAT leave be and is heredby granted se the

applicant to issue subpocna's to these porsons
to ensure their preseace on the rcturn day.

3. Costs are rescvved.®
Pupsuant thercto, when the matteor came before us on the 22nd
of February and the days following, both parties called
certain witnesses to testify and certain documentary CVidcncéio
was placed before this Court. We are now called upon to
cither confirm or discharge the provisional erder granted.

It is, therefore, necessary to analyse the affidavits and the
evidence before us in detail, in order to determine whether,
on tha balance of probability, it has beecn shown that the
applicant's son, MOHAMED SALIM ESSOP, to whom I shall refer
as the detaince, was assanlted uhilst taing detained by an

in the custody cf the sccurity police at John Vorster Souare,
Johanneshury. In this regard Mr. Eloff for the vcupohdcﬂts
in py view correctly contunded that the onus résted upen (2D
the applicant se to satisfy this Court.

The relief scupht by the applicant iz based upes cthe
allegation that the detaince was assauited yhilst under de-
tention by the sccurity police. I ghould puntioned that the
matter origirally cam¢ before the Couwt on the 29th of
Octobur, 1971 by way of an urgent appliecation. The applica-
tion with supporting affidavits was filed and served in the
late afterncon of the 28th of October, 1871, and set down
for hearing on the morning of the 29th of October. That
lafr the respondents with very little time for reply, and (30
we are informed that the replying asfidavits were draun

under precgurc during the night of the 28th and the carly
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hours of the morning of the 29th of Octobar. 0n the

3th of Octoeber HARGD, J. rranted a provisicnal order, to

viaich I have already vcferred, for reasons which he then fava,
T uill brinfly refer to some of the r&ﬁsons. On nave 46
of the naneps the learncd Judge said:

"I must deal with the auestion whether a prims facie
case has beén nade out, and then with the question of
balance of convenience, but I wish to emnhasize at
the outser that at thic stape of the matter it is o
innossible to meke aay determinations of faet. There ais/

{ conflicting affidavits. It cannot he Finally determined
from thesa affidavits alone whuther or not therc is any
substance in the allegations or fears of the arplicant.
Moraover, it is undesirable, in view of the fact that I
nrodose to make an order which will give both sides the

opporiunity of a fuller investigation» that I chould

comzent on the evidence at this stage other than to say

what it i and whkat prima facie inferences may be drawn

Irom {t."

: (20
The learned Judge, in dealing with this question of prims facie/

case, as presented upon the papers before him, in my view dvew
attention to important asnactc which were at that stare uncx-

:
plained or not dealt with in the paparsi ;;pccts particularly
coacerning the respoadents. Ho doubt beinp mindful of the civ-
cumstances under wMich the replying affidavits were prepared,
<ra 1enrncé Judge concluded:

"I think that the resncadents ara entitled to be
vindicated if the positien is as contended for on their
behalf, and that as ¢ natzer of public Sntepest the
fearz of the anplicant es | o pavent, in regard to (30
his son, should be disprllnd.™

i~ ecannot translate these words as a divection to ths reapondenta
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ag to how to conduct their case ag was submitted for by Hr,
Lloff.  The particular circumstances cf this matter nceessi-
tated the hearing of oral evidence, in view of the conflict
of facts on affidavit. In pointing out what aspacts necded
investigation and clarification by way of evidence, wa do not

think it can be concluded that the learned Judge was directing
the conduct of the respondents'! casec.

That brings us to an assessment of the evidence as
a whole. It would be convenient, first of all, to list
some of the facts, which are either common cause or not (10
seriously in dispute. These are, and I repeat not all of
them, a merc gummary:

1, That while the detainee war in pood haalt and with
no appaerant injuriec on his face and body, ha
wag arrested by the South African Police on the night
of the 22nd of October, 1971.

2. At about 11 p.m. on the 22nd of O=tobar, 1971, Colonel
Greyling, the commanding officer of the security
police in Johannesburg, took over the detainee fron
the South African Police and detained him under (20
section 6 of the Terrcrism Act Ho. 83 of 1903 for the
purpose of interrogation. At that stage the detainse
vas normal and without any visible niges of physical
injury.

3. That from time to time during the period of his arrest
on the 22nd of Cetober, 1871, and the morning of the
26th of October, 1871, the detaince was intervogated
by Colonel Greyling and various meshers of the
Security Polic, including also a Major Fourie, who
interrogated the detainee on Saturdoy the 23nd of (3

tober, 1971,

4. That on the morning of the 26th of October, 1371, the
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detainee was removed on a stretcher from John Vorster
Square to the Johannesburg General Hospital. Later
the samec day he was transferred again on this
stretchor to room no. & of the Casginm Adam Ward of
the Hendrik Verwoerd Hospital in Pretoria.

5. Throughout the detainee was under the constant guard

of menbers of the security police.

6. In the afterncon of the 27th of October, 1971,

the applicant approached members of the nursing staff
of the H.F. Verwoerd Hospita), including the matron(10
of the Cascim Adan Ward in order to ascertain whether
the detainee wag admitted to and being dotained in

- the hospital. He was falsely told that his son

was not admitted to this hospital. I am inclined
to agree with Mpr. Eloff on hehalf of the respondents
that this may well be explained by a mistaken appre-
clation on the part of those concerned of their duty
in céivulging or not divulging information concerning
a security police detaince.

Howcver, with that as the basi; facts not aériously in {20
dispute, we turn to the rest of the avidence. Tn his foundinp
afficavit the applicant dessribed how, in the company of his
daughter and of the newspaper roporter, hé discoverad the
detaines in poom B of the Cassinm Adam Ward of the Hendrik
Verwoerd Hospital. - He then stated in pavcgraph 21, after
having set cut how ho came to be in the hospital and what
occasion he saw of getting a vantage position of seeing hic
son, the following:

"21. A* 3 p.m. I walked into the corridor of the

Carsin Adam Rard and saw a bad in the corridor (30
blocking the entrance to room 8. I clisbed on the

bed and looked through the Fan lipght above the doer.
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I paw my son lyinpg naked on the far bud in the
room. He looked temibly ill, he was hardly
breathing and there were bruises and blood clots
on his chest and he had a bandage on his
stomach‘juat below the naval. I elinbed doun
and told Mr. Norton and my daughtor what I had
seen.
22, Ue lcft immediately thercafter to gee our Attorncys
and obtain assistance. " {10
And in his supplementary affidavit filed on the ?8th of October,
the following is contained:
"1, Sinece I made my main affidavit in this mattern,
I have received further information about my son.
Mogt of the information has been conmunicated
To me by persons of repute, seire of vhon wish to
remain anonymous and some from whom affidavits
could not bLe obtained within the period of time
available to me.
2. T have baen informed by persone employed in the
Verwoerd Hospital, their npames being ;nknawn 20

to me that -

(a) My son has a serious head injury;

{b) my son has a sericus injupy to his chest;
(c) from time to time ho was unconscious whilst
in bed and from time to time he was in prear
pain and screamed because of it.

I verily believe that this information is corpect,
becausa it is congistent with what I was able to
abserve through the Ffanlight as stated by ue in ny
earlier afficavit.” (33

And in regard to 21l the evidence concerning the injurisc ob -

served by medical practitioners, we are of the view that thre
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applicant's dc;cription of the injuries he is alleged to
have gesn and is alleped to have had described to him, is
unrclated to the injurics found by the dectors and cevtainly
axapperated, We shall deal with this aspeet again later
when relating this cvidence with the evidence of the various
medical practitioners who examined the detaince. W now
know as a faet, of which this Court was only infermed on

the 22nd of February, 1972, whilst Mr. Law was giving his
evidence, that Dr. Kemp, the Chief District Surgeon of
Johannesburg, was called to John Vorster Square at 8,45 a.q. (10
on the norning of the 26th of October, 1971, in order ro
eéxanine the detainee, who was then in an apparant semi-con-

seious condition. After a cursory cxaminatian Dr., Kemp

caused the removal of the detainee to the Johannesbury General

Hiospital and then enlisted the aid of a smecialist neuro-
surgeen, Hr. Law, to examine the éztaince. Dr. Kenp stated
8 e At st

that he made notes of hisz findings upon his examination of

the dotainee, and on tha 3rd of Hoveobuer he made an affidauit,

which is Zxhibir 16, setting out the nature of the injuvigg_(2n

£5Gnd b7 Rif on the dotainee. Somp time thercafter (the data/

being given as the 13th of January, 1372) and at the requast

of the Deputy State Attoraey, the doctor prepared o statesent
\

which vas handed in as Exhibit 17. I think it is necessary

for me to read these statements. In Exhibit 15, the affida-

vit, the distriet surgeon stated that:
"I an Chief District Surgeon of Johannesburg and
Senior Lecturer in Ferensic Medicinea at the University
of the Witwatersrand. I have been a NDistrict Surseon
sinee 1950, (3n
On the morning of the 26th of Oclober, 1971 at 8,307
a.m. I was called to exanine a certain M. Essep at John

Vorster Sguare.
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He appeared to be in a semi-conscious state but
[

further examination lead me to lLelieve that he was ip

a stata of severe hysteria. In order to rule out any

FOSTIBIE organic discane I arranped for him to be seen

by & Specialist Neuro-Surgeon - Dp. C.U. Lau,

This was done at the Nen-European Uospital at about
11,15 a,n. on the same day.

On that day I arranged for X-rays and certain plocd
tests which subsequently proved to be negative.

At the time of the examination I noted varisus (1

'S

njuries which I 1list below:-

[

Two small areas of bruising of the right forearn,

2. Arees of bruising, which showed yellow colour change,
o e ————

below both kneeg.

Fambab it

3. 2 em. bruise just below the right ecye.

4. 2} em. bruisc of tha lobe of the right ear.
5. 2 cm. bruise of thﬁ—fiﬁtz—igggz”iéz.
6. 3,5 o, br;iss, showing yellow colour change, of the
inner aspect of the lefr ava, just below the axille,
7. There vere superficial sorateh marks on Egih‘sﬂterior (22
chest walls,
pURp——
All the injuries which were noted were of a ninor
nature and did not require any treatzant,
I did nor see M. Eseop again as he was transferred  *
to the H.F. Verwoerd Hospital in Pretoria."
I do not propose burdening this judgment by reading the
total of the stavement contained in Zxhidiv 37. I will confine

myaell to the doctor's exponition of the probable caunesn of th

irjuries, pelating to those 1listed under pavanraphs 3, 4 and 5(3
of his affidavit. Concerning these injuries, The doctor stated:/
"ad (e): This bruise vas situated over a bony part whare o

bruise would occur niore readily than in tha softer tissues
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detainee's conditien and what inforgation he received about
it. Hig vecollection is, however, that he did ask whocver
uas present, and he was merely informed that the detainee
vags found in this condition or suddenly went into
this gtate. However, he has a recocllection of subsequently
discussing matters with Colonel Greyling concerning the datai-
nee.

Mr. Law confirmed that he was urpently called by Dr.
Kemp to cxamine the detainee. His findings he recorded in
a letter, Exhibit 13, addressad to Dr. Kemp, and in that (10
document he subscrides generally to the findingr, and supports
the evidence, of Dr. Kemp in regard to the condition of the
detainee. In this letrer Mr. Law refers to Dr. Koeh, who
also examined the detainee at the General Hospital in
Johannesburg. We now know that this person is Profeszov
Koch, the Chief District Surgeon of Pretoria, whose affidavit
wags taken on the cavly moraing of the 29th of Octeber and
filed with the papers.  According to this affidavit, Profes-
sor Koch statad that on Tuesday the 26th of October he uas
agked by a Colonel Van Niekerk to examine the détaincc. on (20
the same day he proceeded to the General Hospital in Johan-
nesburg, uhere he examined tho detainee. In his affdavit
the Professor deseribed his findings and results of interviews
concerning the detainee as follows:

"3. Sy voorkoms was studoreus en hy het vir cy siek

gelyk. Ten einde 'n behoorlike diagnose te kan doen, hat

ek dit perade gear, om 'a neurc-chirurg in die peval te
hetrok, maar ek Lrt voencem dat edie peposade Ennon poed

deur Dr. C.¥W. Lavr, 'n neuro-chirurg te Jdohansceshurg (30

ondersoek is en dat hy 'n diagnose pedoen het in hinvdis/
besonders geval., Volgens wmy inlipring het Dr. Law

gediapnogenr dat die gennesde Essop in 'n toectand ven
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histerie verkeer het. £k mag s dat hoaucl dit
buite my spesialiteit 1&, sy voorkoms volkeome ocorecnge-
stom het met dié van iemand wat in 'n toestand van
histerie verkeer, .
4. Ek het dic penoemde Lssap by hierdie gelwegntheid
deeglik ondersock en het geen tekens hocpenaamd pevind
van kneusings of bloedklonte san sy borskas nie an het
peen beserings aan sy naag pevind of 'n verbindsel aan
sy maag gevind nie. ¥Wat ek wel gemerk het, was 'n
paar baie opperviakkipe krapmerke aan ponoemde Ecsop (i
sc ribbes aan die veorkant van sy liggaan. Hierdie
marke kon dalk deur 'n pergoon s nacls veroorsank ge-
wees het. Dit is moontlik dat 'm persoon wat in
‘n toestand van histerie verkeer, daartoe kan oorgaan
on homgelf te krap.
5. Fx het verncem dat die gencerde Ezgop daarna oorie-
plaag is na.die H.T. Verwoerd Hospitaal te Pretoria.
Hierdie corplasing het ekself peresl. Te pelykertyd
het ek gerefl dat dic pencemde Issop deur Dr. J.M.
Cobbrini, 'n spesialis inter;is van Prctn%ia, ondapsoek(
word en nodanige ondersoek het inderdaad planspevind
op dirselfde dag. Van Dr. Combrink het ek verneon
dat hy ¢itr perade geag het on 'n Weurolnoz te Lietrek
onm ook genocmde Issop te ondersonk en vervolgens aan
Dr. W.M. Gildenpfenniy opgedra om voormelds Lssop te
ondarsock.

§. Hierna het beide Drs. Combrink en Glldenpfennip aan

ny berip gedeen en wel tot dien effekte dat genonrde

Espon waarskynlik in 'n teestand van histerig.varkeer

en dat Dr. Lav se diarnose korrzk $a," {an

At this stage ue underline Profescor Koch's staterment contai-
ned dn the last paragsaph I have read, and we shall pefer to
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that at a later stage vhen dealing with the question of
probability, and the passage there specially emphasized is
that other doctors confirmed that the nrobability was that
the detainee suffered from hysteria.

Dr. Giildenpfennig, 2 specialist neurologist, stated that
he exanined the detainee at 6.45 p.m. on the 28%th of Octabar,
1971, in the Hendrik Verwoerd Hospital. Upon examination the
doctor concluded "Daar was geen orpaniese neurolopgiese
letsels nie on dat sy toestand Sf as histerie Bf as simulszie
beskou roet werd." In paragraph 4 of his affidavit this (10
witness ntated the following:-

"B. Hy sandag is gevestig op die inhoud van paragraaf 21

bls. § van die applikant se cedsverklaring, asook para-

graaf 2 bls.2 van die applikant sec aanvullende verklarine.

Yat dit aanbetref, kan ek s8& dat ten Tye van ny cerste

eaderaoek die voorgeselde Lssop geklee was in 'n pajama~

broek en ~baadjie; dat hy rustig acem pehaal het. iy

het nou en dan as deel van sy histerie of simulasie

toestand en nie as gevolp van pyn geskreeu nie. Daar(zﬂ

was geen kneusinps of bloedkicnte aan sy borskas aanwesig’
nie en daar was geen verband on sy maap nie. Dear wvas

'n paar opperviakkige merkies op die voorkant van sy

borskas teenwoortlig. £k het spé;iaal sekyk na die

bers van genoerde Essop en dit is aan my berig dat 'n

X-foto van sy bors geneen is en cat dit geen afuykings

toon nie. Ek kan ook geen afwyking in ¢ie asemhaling

van genaoctde Essop bespeur nie.”

T have queted in scpe detail from the findines nade by
Profesnor Xoch and Dr. Gildenpfennis, as sat out in their
affidavitg, conceraing the injuries obaerwed by them on (30
the detainee. It is to he obssrvad that nowhere in any

of thepe affidavits was any raforence mada to the hruising,
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houever alight it nipht have been, to the detainee’s lip

on the pizht side, below his right eye and in his

right car, as desaribed by Dr. Kemp. Lewever, My, Bloff
ern behalf ef the respondents, submitted that no adveras
inference could be drawvn from the apparent omission in this
regard, since the tTuo deponents were specifically revlying
to aliegations made in the founding application, and were

net called upon to descrihe abrasions unrelated to that. In
additicon, repard must also be hed, he said, to the
circuzgtances already reforred to under which the (10
affidavits were drawn.

On behalf of the respondents Dr. Glldenplenniy was called
as a witness but not Professor Koch. In evidence the doctor
described the injuries in cross—exanination, confirming the
testinony of Dr. Kemp.  Dr. Gildenpfennig seys he conceded
that these injuries could have been cavsed by an ascault. This
view vas also expressed by Or. Kemp and went gomewhat further,
expressing the view that they probably wers causcd as the
result of an angault 3 although both witnesses az seme early
ntage in their pvidencn cxpressed the view that thers are (20
variouas other likely nannersin which these injuries could have
been sustainud; for instasce an accidental fail by the detaines
apainst an ohject (both of ther mentionéid a bhlunt objeet).
Howaver, at the stage when the affidavits were preparsd, it
seems to me that it must have bzen abundantly clear to ald
concarned that' the allepation made-hy the applicant uas
that his detainec son was assaulted by the security police.

In cases of asscult the nresenze or absence of injuriec of

any nature or kind is of vital importance, and it ocems to

re to be elementary Te nale mention of all the injuries Fuund. (20
Howaver, this iz but on: of <he many mattars for cemment

in this cage, vnd ve do not over-emphasize this paveity of
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informatien.,  But this aspect bocomes nmagnified by the
unexplained silence on the part of the respondents’
witnesses in regard to the fact that Dr. Kemp was the
first medical man to examine the detainee and what his
finding in regard to the injuries wers. In this repard
we refer in varticular to the affidavit and the evidence
of the second icapondent, Colonel Greyling. In Couprt hg was

JR—
at pains to describe to us his conforting method of approach

to gain the confidence of those detainess intervogated by him.

In this particular instance he stated that he received the (10

detainee from the South African Police; he intereppated bin

from time to vime and he frequently saw the dotainoe.in.ibe

offices at John Vorster Square, According to his evidence,

on evach and every occasicn he asked the detaince whether

he had any cozplaints, and each time ha received a negative
reply. At the time of the detention of the detvainee, he
obferved no tension or nervousness at all, nor had the detaincs
any visibla injuries. The first intermitient i{ntarrogatisn
lasted from 3 p.m. to 6 a.m3. on the 24th of Octoher. A% I
6 a.m. he handed the detainee over to sergeant Louw, and thare-f
after he merely visited the detainee at least twice a day.

On Saturcay and Sunday the witnees notierd that the detaines
had net caten his food. This was expiiined thatr thz detaines
was on & religious fast, but otherwice had no complaints. The
witness further stated that on Monday morning he agsin visited
the detainee and found him lying on hismattress, pretending

to be asleep. On Monday cvening he paid another visit znd
received no complainte from the detainee, who appeared then

to be normal and was speaking normal. The next thing that
happened wag on Tuesday morning the 26th of October. He pra-{37
ceivad a report from @ Majop Viviers of his staff. tie then

called in Dr. Kemp to immediataly cxamine the dataines.
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According to his evidence he took no further interest in

the matter; he did not personally po into the room to view

the derainece or to derermine whether the detainece was in a

sani-conscious state or not. lHor apparently Jid he wake

any enquiries from thosc officers present with the detainee,

as tao when he reached this condition. He only, according

to his evidence, saw the detainee as he was being carvied

auay on a stretecher after Or. Yenmp had examined him. In cross-

examination Colonel Greyling stated that the veport he -

received fron lajor Viviers was to the effect that the dutaincc?

appeared to be ill, ond asked whether he questinned Viviers

about the patient's condition, he said he cid not as he

suspected that the patient was simulating an illness. ‘e

furthermore stated that he did not ask Dr. Kemp about his

findings although he snoke to Dr. Kemp after his cursory exami-

nation, and that Dr. Kemp suggested that the paticnt should ba

: thorough

repoved to the General Hospital for better and mord examination.

He stated that it w&s only after the hearing of the apnplication

on the 28th thav the witnes2 phoned Dr. Kemp to enguire about

the nature of the injuries found on the detaince. Then he (20
———-,

stated Pr. Kemp deseribed all the injuries observed by him, in-

cluding the bruines of the lip, below the yisht eve aad the

right ear. This, he says, caused him agreat shock. It seains

to us that if this statement is true, the shoek mentioned could
only have been induced by his impediate realisation at that
staga that these injuries could pescibly be related to the
assaulr allegations made hy the applicant as adumbrated in the
Court that day. MNonnthcless, if I underctood hisz awidenea
correctly, he made no imntdiate enquiries in order to ascertaia
from membors of his staff as te wvho was present when the (30
apparent illness set in, nor as to who the nember or members

of his stqff wers who last interrogated the detainee. In spite

~
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of speaking to Dr. Kemp imnediately after the cursory
nedical examination in the office at John Vorster Square,
he did not even ask the doctor what he thought was wrong
with the patient. That at least gne would have expected
him to d;, as he preliminarily entertained the impression
that the illness night be simulated. When asked why Dr.
Kemp's name was not mentioned in connection with the medical
examination of the detainee, ve received a somevwhat surnrising
reply from the witness - "I don't know." In a comparatively
brief replying affidavit the Colonel said the follewing: (10
"4. Tydens ondervraging het dit peblyk dat hy onder

strecning of spanning verkeer. Hy het peheve on was

senuweeapntig en dit het geblyk dat hy die erns van

die klagte teen hom besef het.

5, Ik ontken dat hy ter eniger tyd aanperand was.

Alhoevel ek nie deurentyd by hom was nie, het ek hom

periodiek en goreeld begock. Tydens hierdie besocke *

het ek ook van hom verreer of hy enipe klaptes het. Hy
het pgeen Klastes pehad nie en e kon peen uitwendipe
tekens sien dat hy sanperand was nie. ' oo
6. Tydens my besoek aan ESSOP het ek oo tuce nrleenthede
gemerk dat by nie sy kos ge-eet het nie. Ek het hom
daarna uitgevra en hy het my meepedsel dat hy onm sods-
dienstige rcdes besip was om te vas.

7. 0p Dinsdag, 26 Oktober 13971, het ek vasmestel dat
ESSOP ongesteld was, Ik het pelas dar hy penseskondiy
ondersoek word en in die resultaat het Professcr Koch

vir ESSDP te gien pekrv.®

{an

it of all it was stated 'tk het vasrestel dat Esgap anpesteld wis ¥/
This docs not seem to cobrespond with his evidence in Court.

tere he stated that when he reoceived Viview's report, he
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dismissed it as a simulated indismosition. If thercafter

he ascertained ~ using the word "vaspestel®™ - that the detaines
was indisposed, he could only have ascertained this from
Dr. Kemp. Yet in evidence he stated he pade no enquiries
fron Dr. Xemp as to his findings concerning the condition of
the detaince.

The second observation we wish to mzke in this repard
is in relation to the words "Ek het gelas dat hy ncnecskyndig
ondersoek word en in die resultaat het Profegsor Koch vir
ESSOP te siene gekry." I do not say that there is a delibe-{10
rate avoidance of the name of Dr. Kemp, but it certainly is
a peculiar manner of setting out the facts of the matter,
vhen in fact it was known to the Colonel that he was the person
responsible for calling in Dr. Kemp and that Dr. Xemp was
indeed the first person who examined the detainee; that Ir,
Koch, the district surgecn of Pretoria, came to Johannesburg
at a subseguant stape. It is observad that again no meation
is made of Dr. Kempun exazination - as I lave said hefore,
indeed the first nedieal exapination of the detainec on the

morning of the 26th of October. The Colanel was unadle, or (20

perhens unwilling, to take the Court into his vonfidence and

give the true veasen for this. Instead he disnissed the

aunstion with the anssuer "I don't know." «  In the 1ieht
e

of what we have said, how can any Court aceept tha folonclls

evidence on the espocts dealt with. When Essop was Fit and

well enough to be interromated, the witness showed particylar
concern about his welfare and frequently asked hin whether

he had any complaints. ‘hen in fact ILssop is fourd in a stupor
and serd-conccious state while under his charge, the wirness
slhowed a singulap lack of‘&nv concern about his coadirion, (30
He did not, as coculd reasonably have been expected of hin, fo

personally to see tha man to oetisfy hinmself at least thet it
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vag or was not a simulated illness, even thouph he be a
layman, He had in his custody, what we consirfer on the
facts, either an important suspect or an important witness,
who was kept under constant guard in view of past experience
with similar detainess, as mentioned by the witness in his

evidence. Yet he does not take the trouble to interrogate

wembers of his staff as to who were present when and

under what circumatances the indisposition occurred. Then,
<

to crown ir all, when Dr. Kemp had examined the patient, the

Colonel could reasonably have expected to gain some infor- (10
nation from Dr. Kemp of his prognosis at that time of a man
whorm he, the witness, had just seen being cerried away on

a stretcher. Yet, according to his evidence, he did not

show that much interest to agk Dr. Xermp about the patient's

condition. On the balance of probability this cannot be true.
) -

To this very moment no mention has boen made in the panors
of the name of the security officer who must hava becn present
with the detaince, ;ithcr as an interrogator or a guard, when
he becare senmi-conscious, No acceptable explanation has beoan
piven why guclhi person could not be traced and an affidavit (20
ohtained fyom him. On the papers and evidence before us it
cannot be accepted that the detainee was left unguarded or

unattended at this crucial moment. Wesfind thie significant

since MARGO, J. in his reasons for judgment commented on thin

vap evident in the respondents' affidavie. W of couvran
we know that Colenel Greyling stated in evidence that in mpite
of the fact that he was the second respondent and had a vital
interest in this matter, he did not ever take the troudle to
read  the judgmcn: given. " Tha first insight he had thereto
wes.during cross-exanination when a copy was plaeed before (30
the witness and he was asked to read it. If hig evidence in

B LT TR .

this repard is truc, his avtitude seems rather coptesstusns,  If
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he had read the ?ndpncnt and approciated the implications.
the lack of information in thie regard, at this very late
stafge, 4ssuncs an even more serious proportion, and allied
with the unexplained silence about Dr. Kemn's examination
and the resulrs thereof, in our view justiiies an inference
adverse to the pespondents. More particularly is this the
case when we have regard to the evidence of Major Fourie,
no doubt tenderné on behalf of the respondents in order to
lay the fnundation for the submission that a possilble causne
of the injuries found by Dr. Kemp was that the detainee (10 |
accﬁdentally fell and bumped his face, ear and head azainst
a safe and a larye fan. Of course Major Fourin's evidence
relates to cvents on the Saturday prior to the Tuesday vhen
the detainee became i1l, and cccording to the Mojor's evidence
he escerted the detrainee to the bathrons shortly after he
hed fallen, where he was ordered to wash his face and pull
hi=self together. _Thcreafter he had a elose look at the
detainee and found that he had no visible injuries, nor did
he conplain of any injuries. g also know that Colonel
CGreyling clairs to hzve scen the detainee ¢n the gunday (7?0
and on the Honday follewing those events, and he ehaerwved
no bruises on his face, nor did the detainee complain to hin

of injuries. Having seen £it to call Mijor Fourie for this

purpase, we are st 2 loss to understand why those security
officere who were with the devpinge-at the time of Viviera's
renort to Ooloneld Grcyljnq”gggg‘ggﬁ_gallcd and, as I said
befors, this gap ig the resrondsnts' case still remains unox-
plained. .

He kncu from the medical aviderce that when Dr, Kamo
sax the detaines at 8,45 a.m. on the 26th of Oxtobor, the 1at=(D
ter wag guparently in a semi-consciocus state and ill.  Mr.

Law statad that -he was urgently called by D, Kerp to do &
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ncurolopical exanination while the detainee was otill in tho
same condition. Dr. Koch described his condivien as "My
was stuporeus en hy het vir my siek gelyk. Ek mag 8@ dat
hoewel dit buite my spesialiteit 18, sy voorkoms volkame
coreenstem met dié van iemand wat in 'n toestand van histerie
verkeer.*  Latver in his affidavit Professor Koch stated

"Hierna het beide Drs. Comdrink en Giildenpfennig aan my herigp
pedoen en wel tot dien effekte dat die gencemde Fssop waar-
skynlik in 'n toestand van histerie verkeer en dat Dr. Law
se diagnose korrek is." This totality of evidence of eminent{®d
nedical men seems a far cry from thg suggestion of a simulation
deposed to by the respondents' psychiatrist, Dr. Van WHyk.
However, wo have been told by the madical witnessas that
hysteria may be caused among other causes by fear, anxiety,
trauma which includes, of courze, an assault. No doubt bdeinp
a detainae in the circumstances that he found himgel?, and bLeing
interrogated by several security poliece offiecers, would caucus
the detainee to suffer anxiety. Al of course if during such
detention the detainee is aszaulted in any manner, it vould
probably eause the onset of hysteria. The wound found by {20

De. Kezp, now confirmed by Mr. Law and Dr, Glldenpfennis,

are compatible with an assault upon the datainee, and in the

view of Dp. Kemp very probable that suchuan sssault ook place.

No matter what dirensiona, gueh an assault in all the cipocum-
~

stonces probably brought on the condition described as hyste-

ria.

Taking the history of his condition as daposed to by the
nedical witnesses, substantially supported by the evidence of
the various nuraing sisters who saw hin on the 26th se 111 ar
to require nesal feeding, we cannot but conclude that on the {30
balance of probabilivy the detainea suffered from the illness

teraed hysteria, and that thin wan induced by an assault upon



- 22 - JUDGHENT,

ninm while in the custedy of the first respondent. I

Cansequently, in cur visw, thercfore, the vrovisicnal
order should be confirmed, Howaver, Mp. Maisels hag asked
this court in the event of confirming the order, to make a
special o;der in regard to costs. It was supggested that
the Court should mark itg disapproval of the conduct of
the second respendent by making an award of costs to be paid
on the attorney and client scale. It is an unusual order
to be made. Although we have set out a criticism of the con-
duct of the cecond respondent, we find that the applicant (i
gave an exapperated description of the injurdes of his
son and eertainly, when analysed, a description uhiéh cannot
be true on any basis. He doubt whether, from the distance
of his view of his son, he could hgve seen any of the minor
injuries we now know to have existed upon hin. Bis eonduct
in the nmatter has not been blameless, making all duc allowance
for his anxiety in regord to his son. He have already
referved to Nr. Eloff's submission in this respest in an

attempted explanation af why Dro, Xoch and Glldenpfranip «id
not list all the injuries observed by thenm. There seems (20
to be soue justification in comcluding, with spucial refevencn
to Dr. Koch's statement, that his attention was partinently
directed to the allegations contvained imvthe application
and he merely replied thereto. As I have sald hefore, it
cannot be said that the applicant's conduct in this matter
is completely blameless.

That being so, we are of the view that this special
order, which i an unusual one, should not be wmada.

In the result the rple iz canfireed with costs. This
is to irclude the conts oczasioned by the employrent of tuo (20
counsel and Dr. Wolfe's qualifying fecs aro allowued.

VARAIS, J@ T agree and it is ¢o ordered.



