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EXAMPLES OF PERSONS SURVIVING FALLS HIGHER THAN 10 STOREYS

1. It cannot be assumed that simply because Timol fell 10 storeys that death
would automatically follow, hence the urgent need to summon emergency
services. This is because there are recorded cases of people surviving falls
well in excess of a height of 30m. Examples include:

1.1.  In January 2007, Joshua Hanson, fell 16 stories from a window in the
Minneapolis Hyatt Regency landing onto an asphalt-covered overhang
one floor above the street. He survived suffering two collapsed lungs
and torn trachea.’

1.2.  Chris Saggers escaped with a broken elbow after falling 22 floors from
the Salford Tower Block in England onto a car roof.?

1.3.  On 9 December 2007, Alcides Moreno, a window cleaner, survived a
fall from the 47th floor of a Manhattan skyscraper. He survived and
avoided paralysis even though his legs, right arm and wrist were
broken in several places, he had a collapsed lung and a shattered
vertebra.’

1.4.  In December 2006, parachutist Michael Holmes, survived a 14 000ft fall
in New Zealand after landing in a blackberry bush. He suffered a
collapsed lung and a broken ankle.*

1.5.  Skydiver Michael Holmes fell 15,000ft when his main chute tangled and
his reserve failed. He broke an ankle. RAF Flight Sergeant Nicholas
Alkemadse survived an 18,000 ft. jump from a blazing Lancaster bomber
in 1944,

' Fox News 'Man Thankful He Doesn't Remember 16- Story Plunge' Fox News 21 February 2007,
available at http://www.foxnews.com/story/2007/02/21/man-thankful-doesnt-remember-16-story-
plunge.html, accessed on 07 September 2017.

2 Ed Pilkington 'Miracle on 66" street: window cleaner survives 47-storey fall' The Guardian 5 January
2008, available at https://www.theguardian.com/world/2008/jan/05/usa.topstories3, accessed on
07 September 2017
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4 John Springer 'Skydiving miracle: Man falls two miles' Today 13 February 2007, available at
https://www.today.com/news/skydiving-miracle-man-falls-two-miles-2D80556106, accessed on 07
September 2017.

® Ed Pilkington 'Miracle on 66" street: window cleaner survives 47-storey fall' The Guardian 5 January
2008, available at https://www.theguardian.com/world/2008/jan/05/usa.topstories3, accessed on
07 September 2017
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Dear Sir

INVESTIGATION INTO TIMOL CASE

1 acknowledge receipt of your fax of 18 February 2004 and have to inform you
hat the case is registered under the above refercnce number, Last year
investigations were conducted into the allegations that former security branch
officer Rodrigues head confessed to his daughter who in turn informed IVOR

POWELL.

The investigations produced negative results. J confirm that you furnish me
with the following documents:

1) Extract Bizos' book
ii) Article Powell

i)  TRC transeripts

1v) INPUT Detamee

v) Photographs

The testimony of a detainee who was held out of the window was not
included.

T'would be grateful if you would furnish me with a copy of it as well as any
other relevant material, which you may have. The case will again be
considered the light thereof.

Kind regards

n
-

RC MACADAM
DEPUTY HEAD: PCLU
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South Africa

History, suppressed: What didn’t get
revealed at the Timol inquest

By Kevin Bloome 22 September 2017

62 Reactions

Perhaps the most mind-boggling of the ANC government’s unwritten rules is the one that
states: “All apartheid-era political killers shall be let off the hook.” In among the documents
that didn’t get presented as oral evidence during the re-opened Timol inquest in August 2017
was a showdown between a senior NPA advocate and a world-class police and investigations
expert. Put it this way: it’s another big loss for truth. By KEVIN BLOOM.

“With the re-opening of this inquest, the National Prosecuting Authority has a wonderful
opportunity to start afresh and to respond to the pleas of long-suffering families of apartheid-
era victims searching for answers and justice.”

Thus ends paragraph six of the family’s expanded heads of argument in the re-opened inquest
of the late Ahmed Timol. Compiled three weeks after the presentation of oral evidence,
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during which Advocate Howard Varney dismantled the 46-year-old lie regarding the
activist’s suicide - here (at 47 minutes), for the viewing pleasure of the country, is the
version that suggests Timol was tortured and murdered by the apartheid state — there is
much in the 200-page document that was not argued in court in detail. For instance, the
contention that the evidence of the civilian witnesses, who testified that Timol’s “fall”
happened in the morning of that distant day in 1971, should be preferred over police evidence
that it happened in the afternoon. Or the contention that Joao Rodrigues, who was allegedly
the last person to see Timol alive, should be charged with murder for his role as a
collaborator as well as for his failure to call the medics. That said, for the purposes of saving
the collective South African soul, by far the most significant addition is paragraph 6 as
quoted above.

“(The Timol story) is sadly also a shameful story of great neglect,” the paragraph begins, “as
the authorities in our new democratic order failed or declined to take action while the key
suspects were still alive. This was an inexcusable lapse. It regrettably points to a design on
the part of the authorities to permit the perpetrators of the past to avoid a reckoning with the
truth, and escape justice.”

Yup, we are returning — as we must — to what is arguably the most mind-boggling of the
ANC government’s unwritten rules: the rule that states, “All apartheid-era political killers
shall be let off the hook.” Daily Maverick covered this uniquely South African hypocrisy in
some depth last year, during the farcical proceedings that opened the Nokuthula Simelane
murder trial (which is still waiting to hear its first witness), and now the past has come a-
knocking with a fistful of receipts.

Remember Advocate Chris Macadam of the all-important Priority Crimes Litigation Unit
(PCLU) in our much-beloved National Prosecuting Authority? The same Advocate Macadam
who, since 2010, had been sitting on the docket that held evidence of Simelane’s
disappearance and alleged murder back in 1983? The same Advocate Macadam who, despite
the fact that Simelane’s security branch tormentors did not apply for amnesty for her murder,
and had been denied amnesty for her torture by the Truth and Reconciliation Commission, sat
on his hands forcing the family to approach the high court for an order compelling the NPA
to make a decision? As it turns out, Advocate Macadam features in the reopened Timol
inquest too.

Rewind to 2003, when Imtiaz Cajee, Timol’s nephew, approached the then national director
of public prosecutions (NDPP), Bulelani Ngcuka, informing him that none of the police
officers implicated in Timol’s death had applied for amnesty. At that time, the key role
players were still alive, such as the investigating officer General Stoffel Buys (described by
the Timol lawyers as “thoroughly corrupt™), and the two primary interrogators, Captain
Johannes van Niekerk and Captain Johannes Gloy. Timol apparently committed suicide
moments after these two stepped out of the room, allegedly leaving him under the control of
pay clerk, Rodrigues. The matter was handed to Macadam to investigate.

On 15 August 2017, Macadam submitted an affidavit to the Timol inquest in response to the
testimony of Cajee, which had been submitted the day before. Macadam complained that
Cajee’s testimony created the impression that his investigation into the alleged murder of
Timol by the apartheid police—which had followed a complaint made to the NDPP—had
produced “negative results”. This, he stated, was “not a true reflection” of his involvement.
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Here is where things get complicated. Macadam testified that he was not aware of any
approach made to the national director, but that he was approached by Cajee himself, who
informed him that the daughter of Rodrigues had gone to a journalist by the name of Ivor
Powell with her father’s confession to her of how Timol was murdered. “I immediately
reported the allegations to the DSO (‘The Scorpions’),” wrote Macadam. “A chief
investigating officer was sent to interview Mr Powell and establish whether Sergeant
Rodrigues could be charged with murder. I was informed that after the investigation no basis
for the allegations could be established. Mr Powell was emphatic that no such approach had
been made to him.”

Macadam then stated that in February 2004 he wrote to Cajee to inform him of the bad news,
inviting the Jatter to supply him “with additional information so that the case could be
reconsidered”. Macadam did not “hear anything further” from Cajee, he added.

Shortly thereafter, he continued, he was taken off all TRC cases and assigned to a lengthy
prosecution involving an “international nuclear weapons syndicate”, When he was later
instructed to return to the TRC cases, he went on, he looked into the Timol matter—in 2015,
according to Macadam’s affidavit, he formally requested the NPA to open an investigation.

“I downloaded the copy of the inquest record which was held by Wits and requested the
police to establish the whereabouts of the implicated parties, witnesses and medical experts. I
also contacted Mr Piers Pigou who had dealt with the matter at the TRC. I also requested a
researcher to obtain the detention files of persons who were detained at the same time as the
deceased.”

Once again, however, Macadam’s best intentions were foiled by a more important case — was
assigned, his affidavit stated, to “a very urgent matter relating to international terrorism”.
Enter Frank Dutton, the international policing and investigations expert who was instrumental
in exposing the apartheid regime’s “Third Force”. Following the inquest, Dutton was asked to
respond to Macadam’s claims. In his written statement, he started out with the presidential
proclamation that established the PCLU in 2003. “The PLCU was mandated to ‘manage and
direct investigations and prosecutions’ relating to matters emanating from inter alia the TRC
process,” he wrote. “One such matter is the death of Ahmed Timol who died whilst in
Security Branch (SB) detention on 22 October 1971.”

Dutton noted that the PCLU did not actually investigate the Timol case. “(Instead it) limited
its inquiries to determining whether one of the security branch members had ‘confessed’ to a
journalist. The journalist apparently denied the allegation. The PCLU subsequently claimed
‘there was no other evidence to prove that the deceased had definitely been murdered’ and
decided to close the inquiry.”

Dutton expressed his dismay at the approach: “It is clear that the PCLU task team did not
bother itself with ‘studying’ the Timol matter (which amongst other facts, disclosed several
potential witnesses who had not been interviewed), before making an irrational
recommendation (based on the report of a journalist rather than the facts contained in the
filed material) not to prosecute and to close the matter without interviewing the potential
witnesses. “Chris Macadam followed a similarly unreasoned course of action (concerning
himself only with the journalist, and not determining the facts of the matter or following up
on the potential witnesses). He however also called on the Timol family to provide any
additional relevant material in respect of the death so that the case could be reconsidered in



light thereof. This was obviously a ploy to move the onus for investigation from the
authorities to the Timol family. It effectively meant that if the family failed to provide
additional material, the PCLU would not move, and the case would remain ‘closed’.”

In other words, the NPA was doing what it had always done when it came to apartheid-era
political murders: ignore, equivocate, suppress.

So why did the Timol inquest get re-opened, with a proper airing before the nation, when all
the other cases—most notably the Simelane case—got choked in contradictory and
impossible paperwork? The long answer is contained in paragraph 43 of the main heads of
argument submitted on 8 September 2017 by the legal team for the family of Ahmed Timol—
the paragraph dealing with the timeline of events. In this paragraph, the police file of Captain
Van Niekerk discloses a litany of complaints of torture (one resulting in the death of a
detainee, for which Van Niekerk is convicted of assault) made against him and Captain Gloy.
Within hours of the arrest of Timol, a call is placed to Van Niekerk and Gloy summoning
them to John Vorster Square to “break” the “big fish”. The timeline also discloses the
following: on 31 October 2006 “Van Niekerk dies”; on 25 February 2007 “Buys dies”; on 30
July 2012 “Gloy dies”.

This, then, is the short answer: it was safe to re-open the Timol inquest. The most important
suspects were dead.

Ultimately, Macadam had nearly nine years to carry out the most elementary and basic
investigation. He had nine years to interview Salim Essop (who was arrested with Timol and
brutalised into a coma), as well as other detainees who could testify to their own torture as
well as what they had heard and seen on the 10th floor. He had nine years in which to identify
the whereabouts of police officers who had interrogated or guarded Timol. He had nine years
in which to peruse the police files for evidence linking the latter to brutality. He had nine
years to trace Rodrigues and interrogate his version of what transpired in room 1026. He had
nine years in which to do a walkabout through the building to discover potential witnesses to
the fall (which is how the family’s lawyers discovered witnesses 45 years later). He had nine
years to consult forensic pathologists and trajectory experts to determine whether the police
version was possible or not. But Macadam did none of the above in these nine years. Is it any
wonder that the apartheid-era political cases assigned to him have all died slow deaths on his
desk?

As Daily Maverick's series on the Simelane trial has been at pains to point out, the NPA
prefers not to go after former Security Branch operatives mainly because, to put them on the
stand would be to run the risk of the ANC’s apartheid-era secrets coming to light. Unlike
Germany, which has been known to charge and sentence former SS prison guards as old as
94, South Africa’s policy is to smother its past.

And so here we are. DM

Photo.: Activist Ahmed Timol was killed in detention on 22 October 1971.

httos://www.daiIvmaverick.co.za/article/ZOl7A09—22-historv-suppressed-what-didnt-get-reveaIed-at—the-timol-inquest/
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REPORT: AMNESTY TASK TEAM

1. Background

11 A Director-General's Forum, under the chairpersonship of the Director-
General' Justice and Constitutional Development on 23 February 2004,
appointed a Task Team to consider and report on the following:

"1 Consideration of the nature of the 'arrangements that are
standard in the normal execution of justice, and which are
accommodated in our legislation’ that the NPA and intelligence
agencies may come up with in assisting persons who divulge

K information relating to offences committed dunng the conflicts of
the past.

2 Consideration of a process of amnesty on the basis of full
disclosure of the offence committed during the conflicts of the
past.

3 Bearing the above-mentioned in mind, whether legislative

enactments are required.”.
12 The Task Team comprises the folinwing members:

Deon Rudman (Chairperson): Department of Justice and Constitu-

‘ fional Development

Yvonne Mabule : National Intelligence Agency
Vincent Mogotloane : National Intelligence Agency
Gerhard Nel : National Prosecuting Authority
{.ungisa Dyosi : National Prosecuting Authority
Ray Lalla : South African Police Service
Joy Rathebe : Department of Defence

The Task Team was requested to submit its report to the Director-

-
(@)

Generaf's Forum by close of business on 1 March 2004 The Task

Team met for the first time on 26 February 2004 and again on 1 March

Secret
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2004. Commissioner Ray Lalla could unfortunately not attend the first

meeting. He did, however, submit his proposals to the Task Team for

its consideration

Terms of reference

At the outset the Task Team discussed its terms of reference in detail
it came to the conclusion that it had to perform its task within the
framework laid down by the President in his statement to the National
Houses of Parliament and the Nation on the occasion of the Tabling of
the Report of the Truth and Reconciliation Commission on 15 April
2003. The President provided the following guidelines:

(a)  There shall be no general amnesty, because it would fly in the
face of the TRC process and detract from the principle of
accountability which is vital, not only in dealing with the past, but

also in the creation of a new ethos within our society.

(b)  Yet we also have to deal with the reality that many of the
participants in the conflicts of the past did not take part in the
TRC process. Among these are-—

e indwiduals who were misled by their leadership to treat the
process with disdain;

s others who calculated that they would not be found out,
either due to poar TRC investigations or what they believed
and still believe is too complex a web of concealment for
anyone to unravel,

» others who expected the palitical leadership of the state
institutions to which they belonged to provide the overall

context against which they could present their cases, which

did not happen.

Secret
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(<) "Government is of the firm conviction that we cannot

resolve this matter by setting up vet another amnesty
process, which in effect would mean suspending
constitutional rights of those who were at the receiving end

of gross human right violations.",

{(d)  "We have therefore left this matter in the hands of the National
Directorate of Public Prosecutions, for it to pursue any cases

that, as is normal practice, it believes deserve prosecution and

' can be prosecuted. This work is continuing "

! {e}  “However, as part of this process and in the national
interest, the National Directorate of Public Prosecutions,
working with our intelligence agencies, will leave its doors
open for those whe are prepared to divulge information at
their disposal and to Co-operate in unearthing the truth, for
them to enter into arrangements that are standard in the

normal execution of justice, and which are accommodated

* in our legisiation.”.

H “This is not a desire for vengeancs: nor would it compromise the

nights of citizens who may wish to seek justice in our courts.",

(@) it is critically important that, as a govermment we should
continue to establish the truth about networks that operated
against the people. This is an obligation that attaches fo the
nation’s security today; for, some of these networks still pose a
real or latent danger against our democracy. in some instances,

caches of arms have been retained which lend themselves to

employment in criminal activity."

(M) "This approach leaves open the possibility for individual citizens

tu take up any grievance related to human rights violations with

the courts."”.

Secret
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{i) "Thirdly, in each instance where any legal arrangements are

! entered into between the NDPP and particular perpetrators
as proposed above, the involvement of the victims will be

j crucial in determining the appropriate course of action.”

() "Relevant Departments are examining the practical modalities of
dealing with this matter; and they will also establish whether

i specific legislation is required in this regard.".

| (k) "The National Directorate of Public Prosecutions and relevant
Departments will be requested to deal with matters relating to
I people who were unaccounted for, post mortem records and
policy with regard to burials of unidentified persons. We would
: like to encourage all persons who might have any knowledge of

people still unaccounted for to approach the National Directorate

of Public Prosecutions, the South African Police Service and

other refevant departments.”.

22  Paragraph 1 of the Task Team's terms of reference relates directly to
the abovementioned framework determined by the President.
Paragraphs 2 and 3 were added to the Task Team's terms of reference
in order to enable it to pursue alternative routes in order to address the

concems expressed by the President should the Task Team deem it

necessary.

3. Discussion

In its deliberations the Task Team also fouk cognisance of the following

w
—

! factars;

(@) In terms of section 179(1) and (2) of the Constitution the
National Prosecuting Authority (NPA) is an independent
: constitutional institution and the National Director of Public

Prosecutions (NDPP) has full discretion on whether a particylar

Secret
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prosecution should or should not be instituted. The Task Team's

recommendations should therefore be consistent with this

constitutional requirement

(b)  Any recommendations relating to the granting or refusing of
-‘ amnesty should be in line with the TRC process which was
constitutionally entrenched as a trade-off between the
: individual's right to seek justice in a court of law, on the one
hand, and the imperatives of reconciliation and reparation, on

i the other.
3.2  Ad paragraph 1 of terms of reference

3.2.1 In order to give elffect to the "arrangements” contemplated in the
President's statement as reflected in paragraph 1 of the Task Team's
terms of reference, it is recommended that a Departmental Task Team

! be appointed comprising members of the following Departments or

institutions:

e The Department of Justice and Constitutional Development

¢ The intelligence Agencies

s The South African National Dafence Force

e The Sguth African Police Service

«  Correctional Services

o The National Prosecuting Authotity

s Office of the President

The functions of the proposed Task Team should be the following:

o
N
™~

(a)  Before the institution of any criminal proceedings for an offence
comnitted during the conflicts of the past, to consider the
advisability of the institution of such criminal proceedings and
make recommendations to the National Director of Fublic

Prosecutions in this regard.
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consider applications recenved from convicted persons

alleging that they had been convicted of political offences

committed during the conflicts of the past and to make

recommendations to—

()

To

(0

(i)

the President, through the Minister for Justice and

4

Constitutional Development, to pardon the alleged

offender in terms of section 84(1)(k) of the Constitution;

the Commissioner of Carrectionat Services regarding the
possible release of the applicant on parole or the

conversion of the sentence to correclional supervision.

To-—

receive information or representations from victims,
perpetrators, legal representatives or any other person or
institution regarding any specific matter;

gather intelligence information,

investigate the matter,

consult viclims.
consider the following factors when carrying out its mandate:

The general criteria governing a decision to prosecute as
determined by the NDPP in the Policy Manual attached

hereto as Annexura "A".

The following specific criteria:
o Whether the allegad offence is associated with a
political cbjective commiited in the course of the

conflicts of the past

Secret
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Whether a prosecution can be instifuted on the
strength of adequate evidence.
Whether the case, geographically and poltically,
reflacts the aims and objectives set out in the
Promotion of National Unity and Reconciliation,
1895(Act 34 of 1895), and is not in conflict with the
requirements of objectivity in prosecutions specified in
the Constitution.
Whether the offence in question is serious.
Whether the i health of or cther humanitarian
consideration refating to the accused may justify the
non-prosecution of the case.
Whether the prosecution will lead to the traumatisation
of victims and conflicts in areas where reconciliation
has already taken place
The degree of co-operation on the part of the alleged
offender.
The credibility of the alleged offender.
The ealleged offendars sensitivity to the need for
restitution.
The alleged offender's further endeavours to expose
possible further clandestine operations during the past
years of conflict
The dagree of remorse shown by the alleged offender
and his or her attitude fowards reconciliation.
The degree of indoclination to which the alleged
offender was subjected.
The extent to which the alleged offender carried out
instructions or perceived instructions.
The disclosure of organisations/individuals, if any,
under whose instructions the alleged offender

operated.

Secrel
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o The alleged offender’s role during the TRC process -
co-operation, full disclosure and assisting the process
in general (if relevant).
o Renunciation of violence and willingness to abide by
the Constitution on the part of the alleged offender.
o hether the alleged offender fully disclosed the
allaged offences
o The views of the NPA.
¢ If the accused is in custody. the views of the presiding
judge or magistrate.
o Any other criteria for deciding whether a political
offence was commiited as set out in the TRC Act.
» Any further criteria, which the Task Team might deem

necessary

To consider—

(i)

(1)

(i)

the provisions of section 105A of the Criminal Procedure Act,
1977(Act 51 of 1077), 1elating to pica and senlence agreements
and the directives issued by the NDPP in terms of section

105A(11) of the said Act,

the provisions of sections 7 of the Criminal Procedure Act
relating to the issuing of a nolfe prosequi certificate and the right
of a private person to instilute criminal proceedings in terms of

the section 8 of the said Act,

the provisions of section 13 of the Criminal Procedure Act
relating to the lapsing of the right to institute a prosecution for
any offence after the expiration of a period of 20 years from the
tfime when ihe offence was committed, other than the offences
of murder: treason cominitted when the Republic is in a state of
war, robbery, if aggravating circumstances were present;

kidnapping; child stealing; rape; or the crime of genocide, crimes

Secret
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against humanity and war crimes, as contemplated in section 4

of the Implementation of the Rome Statute of the International

Criminal Court Act, 2002;

the possibility of diversion in the case of juvenile offenders;
possible arrangements settling the matter out of court.

the provisions of section 204(2) of the Criminal Procedure Act
relating to the discharge of the alleged offender from

prosecution for the alleged offence if such oifender testified as a

state witness and answered all questions frankly and honestly.

If the above proposals aie acceptable, it is recommendead that the

Prasident announces the proposed process and invites full participation

by those who may benefit from the process.

The Task Team realises that the proposed piocess will have the

fatlowing shortcomings/concRIns.
9 g

@

-
o

()

A possible negation o tha constitutional rights of victims, the

public at large and alleged offenders
The possibility of the mstitution of private prosecutions.

The absence of any guarantee that alleged offenders will not be
prosecuted. This might mean that they will be reluctant to
approach the Task Team and make full disclosure. The
concerns relating to persons who have disappeared, the arms

caches that have not yet been discovered and the Kwazulu-

Natal problem will not be solved.

Secret
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()  Public perception regarding the paricipation in 2 furiher
amnesty process by the secutity servizes as fhe public may
regard them as perpetrators in the conilicts of the past,

33 Ad paragraph 2 of ferms of roference

331 The Task Team is of the view thet tha only way to address the above
tancems adaguately would be o provide for & furthor amnesty process
similar to that of the TRC process, Thiz possibility eliclted much debate

™ within the Task Tear. On the ane hand, there wera those who rajected

€71

this possibility out of hana, They arqued that such a process would

undermine and diseredit the TRC process, furiber undérmine the

reconciliation procass and not necesserlly achizve the desired

objectives. They argued that there 1$ no rsasen why sffenders who:

pravicusly refused o pariicipatz in the TRC precess will now.all of a

suddzn decide olherwise, Some members of the Task Team however,

olacad emphasis on the nced to erests a further effective opportunity

for full disclosure in ordsr to address the comterns refarrsd to in

paragraph 3,2.4(¢c) ahove. Thay argued that @ stibstantial number of

. thoss individuals whe wers in the past misled by their laadership and
) others who sxpected their political leadership. to pravide thz overal
oontext against which they could present thalr cases, may make ugg of

a further amnssty process,

332 In thg light of tha views expressed by the Precident regarding o furher J
amnesly orocess, fhe Task Team decided ot th makae a
fecommendation In this regard and to feave ‘his decision it the hands
of Government. Should Gg\z;rnment, howaver, decids to proseed with

such a further process, & dralt Indemnity Bill le aitached a8 Annexura
Y

|
|

"B" for sonsideration.

3.4 Adparagraph § of terms af referenca
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The recommendations under paragraph 1 of the terms of reference do
not reguire any legislation. Should Government, however, decice on a
further amnesty process as discussed in paragraph 3.3, legislation will
be required since the mechanisms and procedures of the TRC Act
have run their course and can no longar be applied. If it is decided to
follow the latter route, an amendment of the Constitution is also
proposed in order to enable such legislation being adopted and o pass

muster in the Constitutional Court.
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WILLEM SCHOON Ninth Respondent

NOTICE OF MOTION

KINDLY TAKE NOTICE THAT on a date and at a time to be arranged with the
Registrar, the applicants intend to apply to this Honourable Court for an order in

the following terms:

g 4 The rules relating to forms and service are dispensed with and the

application is heard in terms of shortened time periods.

2. Compelling the first and third respondents to take the necessary
steps, within 30 days of the granting of this order, to refer the
kidnapping, torture, disappearance and murder of NOKUTHULA
AURELIA SIMELANE (“the deceased”) (Priority Investigation: JV
Plein: 1469/02/1996) in 1983 to a formal inquest before the High
Court in terms of sections 5 and 6 of the Inquests Act 58 of 1959 in
the interests of the proper administration of justice and in order to

prevent a failure of justice.

3. Declaring that:



3.1

3.2

3.3

the prolonged delay by the first and second respondents in
investigating the kidnapping, torture, disappearance and murder of

the deceased in 1983;

the ongoing failure or refusal of the first respondent to take a
decision whether to prosecute or not to prosecute the known

suspects (a prosecutorial decision); or,

the ongoing failure or refusal of the first respondent to refer the

abovenamed case to a formal judicial inquest.

is a gross violation of my rights to human dignity and equality; and is
inconsistent with the rights to life, freedom and security of the person,
the rule of law and South Africa's international law obligations to
uphold the right to justice and to investigate, prosecute and punish

violations of human rights.

Declaring that the conduct referred to in paragraphs 3.1 and 3.2
above is inconsistent with the provisions of the South African Police
Service Act 68 of 1995, the National Prosecuting Authority Act 32 of
1998 (“the NPA Act’), the Prosecution Policy issued in terms of

s 179(5) of the Constitution, and the Policy Directives issued in terms
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of s 21 of the NPA Act and serves to defeat the purposes of said laws,
policy and directives in that it prevents the family of the deceased
from reaching closure and substantially impairs the prospects of

justice being served.

Declaring that the conduct referred to in paragraph 3.3 above is
inconsistent with the provisions of the Inquests Act 58 of 1959 (“the
Act’) and serves to defeat the purpose of the Act in that it prevents the
family of the deceased from reaching closure and substantially erodes
the confidence of the public that deaths from unnatural causes will

receive attention and be properly investigated.

Alternatively to prayer 2 above, reviewing and setting aside the refusal
to take the decisions referred to in paragraphs 3.2 and 3.3 as
unconstitutional and invalid; and compelling the first respondent to
refer the matter to a formal judicial inquest within 30 calendar days of
the granting of this relief; alternatively compelling the second
respondent to finalize any investigations in this matter within 14 days
of the granting of this relief, and compelling the first respondent to

take a prosecutorial decision within 30 days of the date of this order.

Alternatively to prayers 2 and 6 above:
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7.2

Reviewing and setting aside the failure or refusal to take the
decisions referred to in paragraphs 3.2 and 3.3 above in terms of
section 6 of the Promotion of Administrative Justice Act, 3 of 2000

("PAJA’).

Compelling the first respondent to refer the matter to a formal
judicial inquest within 30 calendar days of the granting of this relief:
alternatively compelling the second respondent to finalize any
investigations in this matter within 14 days of the granting of this
relief, and compelling the first respondent to take a prosecutorial

decision within 30 days of the date of this order.

Ordering the public release of the memorandum titled
‘PROSECUTION OF OFFENCES EMANATING FROM CONFLICTS
OF THE PAST: INTERPRETATION OF PROSECUTION POLICY
AND GUIDELINES’ dated 15 February 2007 addressed by the then
National Director of Public Prosecutions to the then Minister of Justice

and Constitutional Development.



9. Ordering the first to fourth respondents to pay the costs of this
application and that such of the other respondents who may oppose

the matter to pay the applicant’s costs.
10. Granting the applicant further and/or alternative relief.

KINDLY TAKE NOTICE FURTHER that the affidavits of the Applicant, Sizakele
Ernestina Simelane, Antonio Lungelo Simelane, Junior Mzwandile
Nkosinathi Simelane, Frank Dutton, Vusi Pikoli, Anton Ackermann, Dumisa
Ntsebeza, and Alexander Boraine and the annexures thereto will be used in

support of this application.

KINDLY TAKE NOTICE FURTHER that the in camera founding affidavit of the
Applicant and the in camera supporting affidavit of Vusi Pikoli and the
annexures thereto will be used in support of this application. The former affidavit
is to be served only on the first respondent (the National Director of Public
Prosecutions) and the latter affidavit is to be served only on the first and third
respondents (the Minister of Justice and Correctional Services). The aforesaid
affidavits are to be held by the Registrar of this honourable Court as part of an in
camera record and only to be released to the other respondents or the public on

the order of this honourable Court.

TAKE NOTICE FURTHER THAT the Applicant has appointed the LEGAL

(T



b) within 30 (thirty) court days after having given such notice to oppose this
application to deliver your answering affidavits, if any; and further that you
are required to appoint in such notification an address referred to in Rule
6(5)(b) at which you will accept notice and service of all documents in these

proceedings.

e application will be made to

r the Applicant may be heard.

_'AP\
DATED AT JOHANNESBURGONTHIS |7 DAYOF M"?« 2015.

v
LEGAL RESOURCES CENTRE
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